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Abstract. The principle of ne bis in idem 
– that no person shall be tried or punis-
hed twice for the same offence – ranks 
among the foundational guarantees of 
criminal procedure. At the international 
level, however, it has no settled status. 
Long treated as a purely domestic rule, 
the principle’s traditional non-applica-
tion between States has been progres-
sively qualified by certain international 
conventions and by the statutes of the 
international criminal tribunals. Within 
the European Union, the transformation 
has been more ambitious: the principle 
has migrated from a domestic safeguard 
into a transnational fundamental right, 
constituting, by comparison with gene-
ral international law, a genuinely Euro-
pean added value.

The analysis that follows is organi-
sed around a doctrinal distinction that 
the literature tends to elide : that bet-
ween the res judicata effect of a foreign 
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criminal judgment (autorité de chose 
jugée) –, whose negative expression is 
the ne bis in idem bar – and its enfor-
ceability (force exécutoire). It is argued 
that maintaining these two categories 
as analytically separate is the precon-
dition for understanding both what the 
principle demands across cooperation 
mechanisms and where its limits lie.

On that doctrinal foundation, the ar-
ticle argues that the resulting guarantee 
is not a single rule but a system of five 
overlapping – and at times conflicting – 
regimes: the ordinary French domestic 
regime, subject to a territorial-jurisdic-
tion exclusion; the ECHR Protocol No. 
7 regime, confined to intra-State situa-
tions; the Schengen/Charter regime, ge-
nuinely transnational and recently ex-
tended to extradition to third States; the 
classic cooperation-treaty regime, struc-
turally narrower; and the Interpol CCF 
regime, in which the principle operates 
at best as an administrative indicium. 
The article draws on the jurisprudence 
of the Court of Justice – from Gözütok 
and Van Esbroeck to HF (C-435/22 PPU) 
and Swiftair (C-701/23) – as well as that 
of the European Court of Human Rights, 
the French Court of Cassation, and the 
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Interpol Commission for the Control of 
Files (hereinafter, the “CCF”), and on 
the newest developments in judicial 
cooperation, including the 2024 Trans-
fer of Proceedings Regulation and the 
European Public Prosecutor’s Office, to 
map the principle across each layer of 
judicial cooperation and to identify the 
analytical variables that recur across 
all of them.

Three structural gaps emerge: the do-
mestic/foreign sentence gap (only par-
tially bridged by the Court of Cassation’s 
2013 deduction rule and left open by 
the ongoing enforcement lacuna iden-
tified by Huet); the treaty gap exposed 
by HF; and the contractual blind spot 
left by the transnational circulation of 
DPAs and CJIPs. Alongside these gaps, 
two frontiers test the principle under 
maximum stress: corporate liability for 
atrocity crimes, illustrated by the La-
farge proceedings, and the investigative 
phase under the EIO and the European 
Public Prosecutor’s Office (EPPO). The 
article’s central claim is that the cohe-
rent application of ne bis in idem now 
demands a unified analytical framework 
– held together by the shared “certain-
ty threshold” of C-505/19 – that neither 
the existing legislation nor the case law 
has yet supplied.

Resumen

El artículo analiza el principio ne bis in 
idem en el contexto de la cooperación 
judicial internacional en materia penal 
desde la perspectiva del derecho fran-
cés. La autora sostiene que este princi-
pio no constituye una garantía unifor-
me, sino un sistema fragmentado inte-
grado por diversos regímenes jurídicos 
nacionales, europeos e internacionales, 
cuyas diferencias generan importan-
tes desafíos para su aplicación. A par-
tir del examen de la jurisprudencia del 

Tribunal de Justicia de la Unión Euro-
pea, del Tribunal Europeo de Derechos 
Humanos, de la Corte de Casación fran-
cesa y de la Comisión de Control de los 
Ficheros de Interpol, el estudio identi-
fica las principales lagunas y tensiones 
existentes en la protección contra el do-
ble enjuiciamiento. Asimismo, aborda 
cuestiones contemporáneas relaciona-
das con la extradición, la orden de de-
tención europea, la cooperación policial 
internacional, los acuerdos de justicia 
negociada y la responsabilidad penal de 
las personas jurídicas. Finalmente, pro-
pone la necesidad de construir un mar-
co analítico unificado que garantice una 
aplicación coherente del principio ne 
bis in idem en los distintos mecanismos 
de cooperación judicial internacional.

Keywords: Ne bis in idem; internatio-
nal judicial cooperation; international 
criminal law; extradition; European 
Arrest Warrant; mutual recognition; res 
judicata; Court of Justice of the Euro-
pean Union; French law; criminal coo-
peration.
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penal internacional; extradición; orden 
de detención europea; reconocimiento 
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Introduction

1.	 Judicial cooperation in criminal 
matters may be defined as hori-
zontal assistance between legal or-
ders, triggered by an element of ex-
traneity and operating through ins-
truments as varied as extradition, 
mutual legal assistance, Interpol 
police cooperation, the European 
Arrest Warrant (EAW), the Euro-
pean Investigation Order (EIO) and, 
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most recently, the EPPO.2 What 
unites these instruments is a single 
objective: to enhance the conduct 
of proceedings by recourse to the 
jurisdictional power of a judge be-
longing to a legal order to which the 
proceedings do not a priori pertain. 
That very expansion, however, ge-
nerates a structural risk. The more 
effectively criminal justice systems 
cooperate, the greater the likeli-
hood that a person already tried in 
one jurisdiction will face a second 
set of proceedings in another.

2.	 Ne bis in idem is therefore at once 
a beneficiary and a casualty of en-
hanced cooperation. It benefits 
from the circulation of judicial de-
cisions that establish finality. It is 
threatened whenever several juris-
dictions compete to prosecute the 
same conduct. This dual posture 
reflects the principle’s multifaceted 
rationale: it operates as a guarantee 
of judicial protection for the indi-
vidual against the ius puniendi of 
the State, forming part of the gua-
rantees of due process and fair trial, 
while simultaneously safeguarding 
the res judicata (pro veritate habe-
tur) of final judgments, on which 
the legitimacy of the legal system 
and of the State depends.

3.	 The difficulty of the contempo-
rary situation is attributable prin-
cipally to the multi-source charac-
ter of the applicable law. There is 
no mandatory rule of general inter-
national law obliging States to res-
pect ne bis in idem between them-
selves; the principle applies only 
to the extent that treaties provide 
for it. The content of those trea-

2	 On the definition, see K. Mehtiyeva, La 
notion de coopération judiciaire, LGDJ, t. 
598, 2018, préf. L. Cadiet. 

ties differs markedly. At Council 
of Europe level, Article 4 of Proto-
col No. 7 to the ECHR is expressly 
confined to prosecutions “under 
the jurisdiction of the same State.” 
Within the Schengen area, Article 
54 of the Convention Implementing 
the Schengen Agreement (CISA) 
supplies a transnational guarantee 
of considerably broader scope. At 
Union level, Article 50 of the Char-
ter of Fundamental Rights elevates 
the principle to a fundamental right 
applicable “within the Union.” Be-
yond these instruments, bilateral 
and multilateral cooperation trea-
ties incorporate ne bis in idem as 
a ground for refusal, but typically 
only in favour of persons definiti-
vely judged by the requested Sta-
te itself – a formulation structura-
lly narrower than EU law, and the 
source of the most acute tensions 
in extradition to third States.

4.	 These divergences constitute the 
point of departure for the analy-
sis. This article is organised in four 
Parts. Part I lays the normative and 
doctrinal foundations, demonstra-
ting that fragmentation operates 
on two levels simultaneously: the 
multi-source map of the applicable 
norms, and the contested content 
of its two constitutive elements, 
idem and bis. The core of the stu-
dy (Part II) traces the operation of 
the principle across the channels 
of cooperation, ordered from the 
strongest form of the guarantee to 
the weakest: from the judicial core 
of the EAW, through its outward ex-
tension to extradition to third Sta-
tes, to its dilution at the administra-
tive periphery of Interpol, its near-
absence in contractualised crimi-
nal justice, and its prospective dis-
placement by the preventive logic 
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of transfer of proceedings. Part III 
then turns to the two frontiers on 
which the principle is placed under 
the greatest stress: corporate liabi-
lity for atrocity crimes, and the in-
vestigative phase of cross-border 
cooperation. Finally, Part IV draws 
the threads together, identifying 
the recurring analytical variables 
and the gaps that a coherent archi-
tecture would need to close.

5.	 This article employs a doctrinal 
and comparative method. It draws 
on the primary sources of the law 
– statutes, treaties, regulations and 
judicial decisions – as interpre-
ted through the legal literature. 
The institutional perimeter is de-
fined by the mechanisms of inter-
national judicial cooperation: the 
Court of Justice of the European 
Union, the European Court of Hu-
man Rights, the French Court of 
Cassation, and the Interpol Com-
mission for the Control of Files are 
the principal adjudicative bodies 
examined. At the legislative level, 
the study covers instruments from 
the 1957 European Convention on 
Extradition and the 1972 Conven-
tion on the Transfer of Proceedings 
through the 2024 Transfer of Pro-
ceedings Regulation and the most 
recent 2025 CJEU rulings. The 
primary normative axis is French 
and European: the article analyses 
French law both as a case study in 
the limits of the domestic territo-
rial model and as the lens through 
which the interaction between na-
tional law and supranational ins-
truments is most precisely obser-
vable. The comparative dimen-
sion is introduced to illuminate 
those structural contrasts – parti-
cularly between the EU guarantee 
and classic cooperation-treaty re-

gimes – that the French perspecti-
ve alone would not reveal. The ar-
ticle does not purport to survey all 
national systems; the selection is 
dictated by the normative hierar-
chy under examination. The refe-
rence in this abstract to the statutes 
of the international criminal tribu-
nals identifies a broader historical 
context – the gradual erosion of the 
traditional rule of non-application 
between States – that falls outside 
the article’s operational scope; it is 
not further developed in the body 
of the text, which is confined to the 
mechanisms of international judi-
cial cooperation as defined above.

I. A Fragmented Principle: 
Sources and Content

6.	 The thesis of this Part is that ne bis 
in idem is fragmented before any 
question of cooperation even ari-
ses. Fragmentation operates on two 
levels. First, the principle is disper-
sed across a plurality of normative 
sources of unequal reach (Section 
A). Second, even where it applies, 
the content of its two constitutive 
elements – the idem (the “same” 
offence or facts) and the bis (what 
counts as having been “finally jud-
ged”) – was for a considerable pe-
riod unsettled and has been only 
partially harmonised (Sections B 
and C). An understanding of both 
levels is the precondition for explai-
ning why the principle behaves so 
differently across the cooperation 
mechanisms examined in Part II.

A. The multi-source landscape

7.	 In French legal doctrine, the effects 
of a foreign criminal judgment divi-
de into two analytically distinct ca-
tegories. The first is the res judica-
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ta effect (autorité de chose jugée): 
the binding character of the deci-
sion, which may operate positively 
(where the judgment is adduced 
as evidence in subsequent French 
proceedings) or negatively (where 
it operates as a bar – the negative 
authority (autorité négative), equi-
valent to the ne bis in idem rule). 
The negative authority is charac-
terised as a procedural bar (fin de 
non-recevoir) to the public prose-
cution in France, precluding proce-
edings arising from the same facts 
against the same individual – the 
ne bis in idem rule. The second ca-
tegory is the enforceability (force 
exécutoire): the question whether 
a foreign penal sanction may be en-
forced on French territory, which 
implicates French sovereignty in a 
more direct and demanding man-
ner. The two must not be confla-
ted. This article concerns the first 
category – the negative authority 
– which constitutes the operative 
form of ne bis in idem in French 
law and in the cooperation instru-
ments examined below.3 Unders-
tanding the principle’s content at 
each level of its normative hierar-
chy – domestic, European Conven-
tion, Schengen, and Charter – is the 
task of this Section.

3	 A. Huet, Fasc. 404-10, n° 1–6 (drawing 
the distinction between res judicata 
(autorité de chose jugée) and enforcea-
bility (force exécutoire), and identifying 
ne bis in idem as an expression of the 
autorité négative of a foreign criminal 
decision). On the associated human-
itarian rationale, Professor Huet ob-
serves that considerations of human-
ity (“des considérations d’humanité”) 
underlie the principle – it is unjust to 
try an individual twice for the same act 
– a rationale that sits alongside the res 
judicata and legal certainty arguments 
already discussed.

8.	 At the domestic level, ne bis in 
idem is recognised by each State 
for application within its own le-
gal order alone. As a general matter 
it applies only in the criminal field 
and only to final judgments in cri-
minal matters. Two consequences 
follow. In many States double pro-
secution remains entirely permissi-
ble, as does the cumulation of puni-
tive administrative sanctions with 
criminal ones. Even within a sin-
gle legal system, fundamental defi-
nitional questions persist: much of 
the domestic case law turns on the 
meaning of idem and bis. Should 
the “same” (idem) be defined by 
reference to the legal characterisa-
tion of the offences, or to the un-
derlying facts? Does the principle’s 
reach depend on the scope of the 
offence descriptions or on the le-
gal interests they protect? In other 
words, national case law has not 
produced a common standard re-
garding the scope and application 
of the principle across domestic le-
gal orders. 

9.	 French law illustrates the point.4 
Article 6 of the Code of Criminal 

4	 Cass. Crim. 23 Oct. 2013 (n° 13-
83.499),“les décisions rendues par les 
juridictions pénales étrangères n’ont 
pas, en France, l’autorité de chose jugée 
lorsqu’elles concernent des faits com-
mis sur le territoire de la République”. 
Under French common law (Art. 113-
9 Criminal Code and Art. 692 Criminal 
Procedure Code), the ne bis in idem bar 
rests on the cumulative satisfaction of 
the following conditions: (i) identity of 
facts (mêmes faits) between the foreign 
and the prospective French proceed-
ings, assessed materially rather than by 
legal characterisation; (ii) the act must 
in principle have been committed out-
side French territory, the domestic-ju-
risdiction exception being the princi-
pal limitation examined below; (iii) the 
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Procedure (hereinafter “CCP”) ex-
tinguishes the public prosecution 
by res judicata, but this provision 
has long been understood to refer 
only to judgments of French courts, 
or, in the Schengen context, of 
other Member States. Decisions of 
foreign courts concerning acts com-
mitted on French territory carry 
no res judicata authority in Fran-
ce. The Criminal Chamber of the 
Court of Cassation confirmed this 
in its decision of 23 October 2013, 
holding that “judgments delivered 
by foreign criminal courts do not 
have res judicata effect in France 
with respect to offences commit-
ted on French territory.”5 That te-
rritorial logic is subject to one im-
portant mitigation – the rule, exa-
mined in Part IV.C, that a custodial 
sentence served abroad must be 
deducted from any sentence sub-

foreign decision must constitute a juge-
ment properly so called, the classement 
sans suite of a foreign prosecutor being 
insufficient; (iv) the foreign court must 
have been internationally competent, 
assessed by reference to French rules 
of international jurisdiction; (v) the 
proceedings must have respected the 
rights of the defence and fundamental 
procedural guarantees; (vi) the decision 
must be final (définitive), assessed ac-
cording to foreign law; and, in the case 
of a conviction, (vii) the sentence must 
have been served or have become pre-
scribed. Two further procedural points: 
no exequatur is required to raise the 
bar, but the court cannot raise it of its 
own motion – it must be invoked by 
the accused.

5	 K. Mehtiyeva, “Chronique de coopéra-
tion judiciaire”, Journal du droit inter-
national (Clunet)  (2020), at 592: the 
classical French domestic doctrine 
holds that foreign criminal decisions 
lack autorité de chose jugée in France as 
regards facts committed on the territory 
of the Republic. See Cass. Crim., 23 oc-
tobre 2013, n° 13-83.499.

sequently imposed in France. The 
limitation is textually anchored: 
both Article 113-9 of the Criminal 
Code and Article 692 of the CCP are 
cross-referential provisions tied to 
the heads of extraterritorial juris-
diction in Articles 113-6 and 113-7, 
with the consequence that they are, 
by their very structure, inapplica-
ble where France’s own territorial 
jurisdiction under Article 113-2 is 
engaged. The underlying justifica-
tions offered are twofold: respect 
for national sovereignty, and scep-
ticism as to the evidential value 
and procedural propriety of the fo-
reign proceedings. Professor André 
Huet, however, registers the weight 
of doctrinal criticism: the solution 
is said to offend against dignity, 
justice and humanity – particularly 
in the commonplace case of an in-
ternational offence only partially 
committed on French soil (such as 
a transnational fraud). That criti-
cism is significant: it is precisely 
in such cross-border cases – the 
paradigm case of international ju-
dicial cooperation – that the do-
mestic territorial exclusion opera-
tes most harshly, denying the very 
protection that cooperation is in-
tended to secure. 

10.	 The historical record demonstra-
tes that this was not always the 
law: Article 7 of the former Cri-
minal Investigation Code (Code 
d’instruction criminelle) (as amen-
ded in 1903) admitted a procedu-
ral bar against foreigners already 
tried abroad for acts committed in 
France; and even today, Article L. 
622-2 of the CESEDA carves out 
an express statutory ne bis in idem 
for the offence of facilitating irre-
gular entry and circulation, exten-
ding to facts committed on French 
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territory. The persistence of these 
exceptions undermines the conten-
tion that the territorial exclusion 
rests on any principled necessity.

11.	 A further domestic dimension con-
cerns the interface between French 
fiscal and criminal law. In nine de-
cisions of 11 September 2019 (lead 
case n° 18-81.067), the Criminal 
Chamber deployed for the first 
time an enriched reasoning (mo-
tivation enrichie) to explain why 
parallel fiscal and penal procee-
dings are compatible with Article 
4 of Protocol No. 7.6 The reserva-
tion entered by France upon ratifi-
cation limits Article 4 to offences 
falling, under French law, within 
the jurisdiction of courts adjudica-
ting criminal matters. On that ba-
sis the Court held that “the prohi-
bition on double conviction for the 
same acts, as provided for by Arti-
cle 4 of Protocol No. 7, applies, pur-
suant to France’s reservation ente-
red in respect of that Protocol, only 
to offences which, under French 
law, fall within the jurisdiction of 

6	 K. Mehtiyeva, « Chronique de coopé-
ration judiciaire », JDI (2019), at 584 et 
seq., noting the Chambre criminelle’s 
« motivation enrichie » technique. The 
lead judgment is Cass. crim., 11 sep-
tembre 2019, n° 18-81.067 (arrêt n° 
1175), holding (§ 17): «l’interdiction 
d’une double condamnation en raison 
de mêmes faits, prévue par l’article 4 du 
protocole n° 7 ne trouve à s’appliquer, 
selon la réserve émise par la France en 
marge de ce protocole, que pour les in-
fractions relevant en droit français de la 
compétence des tribunaux statuant en 
matière pénale et n’interdit pas le pro-
noncé de sanctions fiscales parallèle-
ment aux peines infligées par le juge ré-
pressif.» The Court expressly left open 
the question whether Article 50 of the 
Charter – which admits of no equiv-
alent reservation – might apply inde-
pendently.

courts adjudicating criminal mat-
ters, and does not preclude the im-
position of tax penalties alongside 
the penalties imposed by the cri-
minal court”7, adding that it falls to 
the criminal court itself to give full 
effect to the reservation – “it is for 
the criminal court to apply Article 
4 of Protocol No. 7 by giving full 
effect to France’s reservation en-
tered in respect of that Protocol”8. 
Crucially, the Court left open a 
question to which Part IV.C returns: 
whether Article 50 of the Charter – 
which admits of no equivalent re-
servation – might apply indepen-
dently where the parallel sanction 
touches Union law. The point was 
not raised by the parties and rema-
ins available for future litigation.

12.	 The limits of the domestic French 
framework –  territorial, institutio-
nal and, in the fiscal context, cons-
titutional – become fully apparent 
when the analysis moves to the su-
pranational instruments that go-
vern cross-border situations. Abo-
ve the national level, the principle 
was deliberately excluded from 
the original ECHR and added only 

7	 Original French of para. 17 of the judg-
ment : « interdiction d’une double con-
damnation en raison de mêmes faits, 
prévue par l’article 4 du protocole n° 7 
ne trouve à s’appliquer, selon la réserve 
émise par la France en marge de ce pro-
tocole, que pour les infractions relevant 
en droit français de la compétence des 
tribunaux statuant en matière pénale et 
n’interdit pas le prononcé de sanctions 
fiscales parallèlement aux peines infli-
gées par le juge répressif ». 

8	 Original French of para. 20 of the judg-
ment  : «  il appartient au juge répressif 
d’appliquer l’article 4 au protocole n° 7 
en faisant produire un plein effet à la ré-
serve émise par la France en marge de ce 
protocole ». 
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by Article 4 of Protocol No. 7, ope-
ned for signature on 22 November 
1984. Its scope, however, is confi-
ned to the national level – to trial 
or punishment within one and the 
same State – while other Council 
of Europe conventions govern its 
application across borders. Two 
such conventions are of particular 
relevance. The European Conven-
tion on Extradition of 13 Decem-
ber 1957 included, in Article 9, not 
only the classic res judicata formu-
lation but also final decisions of a 
procedural character: “Extradition 
shall not be granted if a final judge-
ment has been passed by the com-
petent authorities of the requested 
Party upon the person claimed in 
respect of the offence or offences 
for which extradition is reques-
ted.” That mandatory bar is con-
fined to the requested State’s own 
courts; refusal on the basis of fore-
ign judgments is merely optional. 
The 1972 Convention on the Trans-
fer of Proceedings goes further: 
under Article 35, a person against 
whom a final and enforceable jud-
gment has been rendered may, for 
the same act, be neither prosecuted 
nor sentenced nor subjected to en-
forcement of a sanction in another 
Contracting State, provided that he 
was acquitted, or the sanction has 
been completely enforced, pardo-
ned, amnestied, or has lapsed by 
time. The reach of that rule is quali-
fied by Articles 36–37: a State need 
not recognise the ne bis in idem 
effect, where it has itself requested 
the proceedings, where the act was 
directed against a person, institu-
tion or thing of public status in that 
State, or where the State on who-
se territory the act was committed 
has not itself requested the proce-
edings. As Vervaele observes, the 

objective of ne bis in idem in these 
conventions is to avoid double pu-
nishment, not double prosecution 
or investigation9 – a limitation that 
EU law would subsequently trans-
cend.10 (The 1972 Convention’s sig-
nificance is renewed by Regulation 
2024/3011, discussed in Part II.E.)

13.	 The decisive break came through 
Schengen. Article 54 CISA shifted 
the principle to the transnational 
plane by providing that “a person 
whose trial has been finally dis-
posed of in one Contracting Party 
may not be prosecuted in another 
Contracting Party for the same acts 
provided that, if a penalty has been 
imposed, it has been enforced, is 
actually in the process of being en-
forced or can no longer be enfor-
ced under the laws of the senten-
cing Contracting Party.” Integrated 
into EU law as part of the Schen-
gen acquis, this instrument beca-
me binding and directly applicable 
between the Member States. Article 
50 of the Charter then elevated the 
guarantee to a fundamental right, 
providing that “no one shall be lia-
ble to be tried or punished again in 
criminal proceedings for an offen-
ce for which he or she has already 
been finally acquitted or convicted 
within the Union in accordance 

9	 J. A. E. Vervaele, “The Transnational ne 
bis in idem Principle in the EU: Mutual 
Recognition and Equivalent Protection 
of Human Rights”, Utrecht Law Review 
1(2) (2005). For the Convention text, 
see European Convention on the Trans-
fer of Proceedings in Criminal Matters, 
ETS No. 73, 15 May 1972, Arts 35-37.

10	 European Convention on the Transfer of 
Proceedings in Criminal Matters, 15 May 
1972, ETS No. 73, Art. 35 (mandatory bar 
after final judgment), Arts 36–37 (excep-
tions).
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with the law.” The Explanations re-
lating to the Charter of Fundamen-
tal Rights confirm the transnational 
reach: the principle “applies not 
only within the jurisdiction of one 
State but also within the jurisdic-
tions of several Member States,”11 
and corresponds to the acquis in 
Articles 54 to 58 CISA. The un-
derlying rationale is, as the Court 
has repeatedly affirmed, a corollary 
of res judicata: the principle gua-
rantees legal certainty and equity 
by ensuring that, once prosecuted 
and where appropriate convicted, 
the person concerned knows that 
he will not be prosecuted again for 
the same offence. In Vervaele’s rea-
ding, this is what distinguishes EU 
integration from analogous federal 
debates: rights and remedies for the 
market citizen are transformed into 
rights and remedies for the Union 
citizen, with the consequence that 
national criminal decisions acqui-
re an EU-wide effect within a new 
European territoriality. 

14.	 As established in §9, ordinary 
French law denies res judica-
ta effect to foreign judgments for 
acts committed on French terri-
tory. France enshrined that same 
limitation within the Schengen 
framework by availing itself of Ar-
ticle 55 CISA, making a declara-
tion to maintain its domestic ex-
ception for acts committed wholly 
or in part on French territory, as 
well as for offences falling within 
the jurisdiction over State inter-
ests (compétence réelle) of French 
courts under Article 113-10 of the 
Criminal Code (attacks on the fun-

11	 Explanations relating to the Charter 
of Fundamental Rights’ (OJ C 303/17, 
14.12.2007.

damental interests of the Nation). 
The declaration’s practical impact 
was demonstrated by the Criminal 
Chamber of the Court of Cassation 
on 3 December 1998, which upheld 
a French prosecution for abus de 
biens sociaux committed in Fran-
ce, notwithstanding a Belgian or-
der finding no grounds for prose-
cution (non-lieu) for the same acts: 
Article 54 CISA did not apply be-
cause France had reserved the right 
not to recognise the ne bis in idem 
effect of foreign decisions concer-
ning acts committed on its territory. 
The declaration thus reproduces, 
within the Schengen framework, 
the same territorial exclusion that 
governs French common law – con-
firming that France’s resistance to 
a fully transnational ne bis in idem 
is not merely a vestige of the pre-
Schengen era but a deliberate and 
maintained constitutional posi-
tion.12 

15.	 Article 56 CISA supplies the correc-
tive: where a State invokes an Ar-
ticle 55 reservation and proceeds 
with fresh proceedings notwiths-
tanding a foreign conviction, it is 
required to deduct from any sanc-
tion it imposes any period of depri-
vation of liberty served in another 
Contracting State for the same 
facts. The reservation thus does 
not permit a State to disregard the 
foreign judgment altogether; it me-
rely displaces the ne bis in idem bar 
with a less onerous obligation of 
proportional deduction. This archi-
tecture – reservation of the right to 

12	 France also declared that the exception for 
offences falling within Art. 113-10 of the 
French Criminal Code (fundamental in-
terests of the Nation) constitutes a ground 
for non-application of Art. 54 CISA, con-
sistently with Art. 55(1)(b) CISA.
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prosecute, coupled with mandatory 
deduction of any foreign sentence 
– precisely mirrors the French do-
mestic deduction rule identified in 
Part IV.C: in both settings, sovere-
ign prosecutorial authority is pre-
served while the individual is par-
tially protected against double pu-
nishment through deduction. The 
parallel demonstrates that the do-
mestic deduction rule is not an iso-
lated judicial creation but forms 
part of a broader, multi-level ar-
chitecture designed to manage the 
tension between State sovereignty 
and individual protection.

16.	 The map thus produced is uneven 
by design. The same words – ne bis 
in idem – denote a strictly intra-Sta-
te guarantee under Protocol No. 7, a 
transnational guarantee under Ar-
ticle 54 CISA and Article 50 of the 
Charter, and a requested-State-only 
ground for refusal under the clas-
sic cooperation treaties. Sections B 
and C demonstrate that this une-
venness of source is compounded 
by a prolonged instability in con-
tent.

B. The idem: convergence on a 
factual test, and its margins

17.	 The Court of Justice’s principal 
contribution to the idem has been 
to anchor it in fact rather than in 
legal characterisation. In Van Es-
broeck, Van Straaten and Kretzin-
ger, the Court held that the only 
relevant criterion for the purposes 
of Article 54 CISA is identity of the 
material acts, understood as a set of 
facts inextricably linked together, 
irrespective of their legal classifi-
cation or the legal interest protec-

ted.13 Mantello (Grand Chamber, 
C-261/09) confirmed and refined 
this “inextricably linked circum-
stances” test, defining the “same 
acts” as “a set of concrete circum-
stances which are inextricably 
linked together, irrespective of the 
legal classification given to them or 
the legal interest protected,” to be 
assessed in the light of the speci-
fic circumstances of each case. The 
choice of a factual idem is not me-
rely technical but protective: it se-
cures a higher standard of protec-
tion than a test built on the “same 
offence,” which routinely permits 
a second prosecution of the same 
conduct under a different legal la-
bel, and it vindicates the twin pi-
llars of legal certainty and equity 
recognised by every legal order.14

13	 CJEU, Case C-436/04, Van Esbroeck, para. 
36; Case C-150/05, Van Straaten v Nether-
lands and Italy, paras 48 and 53; Case 
C-288/05, Kretzinger, para. 29: “the only 
relevant criterion for the purposes of the 
application of Article 54 of the CISA is 
identity of the material acts, understood 
as the existence of a set of facts which 
are inextricably linked together, and that 
criterion applies irrespective of the legal 
classification given to those acts or the 
legal interest protected

14	 CJEU, Grand Chamber, 16 November 
2010, Case C-261/09. The Court confir-
med and refined this test, making two 
contributions that Van Esbroeck had not 
expressly articulated. First, it held that 
“the same acts’ constitutes “an autono-
mous concept of EU law” that “cannot 
be displaced by divergent national defi-
nitions” but must be applied uniformly 
across the Member States – a holding that 
settled the question of whether domestic 
criminal-law classifications could ove-
rride the factual test. Second, it requi-
red identity of acts to be assessed “in the 
light of the specific circumstances of each 
case,” introducing a requirement of indi-
vidualised assessment that prevents the 
factual test from being applied mechani-



Kamalia Mehtiyeva	 59

International Review Of Extradition Law, Issue 2

18.	 The protective force of the factual 
test is, however, bounded by an im-
portant limit established in Kraai-
jenbrink15 : materially distinct facts 
are not unified into the idem merely 
because they were committed with 
a common criminal intent. This li-
mit is of considerable significan-
ce in cooperation practice: where 
a defendant seeks to invoke ne bis 
in idem against a second prosecu-
tion covering chronologically dis-
tinct or geographically separate 
acts, a shared underlying purpose 
does not suffice to establish iden-
tity of facts. The idem is anchored 
in the concrete circumstances of 
each act, not in the subjective de-
sign connecting them.16

19.	 Within those limits, the factual test 
operates as an autonomous con-
cept of EU law, binding uniformly 
across all cooperation mechanisms. 
In the EAW context, the Court alig-
ned Article 3(2) of Framework De-
cision 2002/584 with Article 54 
CISA, reasoning that the two provi-
sions pursue the same objectives – 
Article 3(2) preventing the reques-
ted person’s settled situation in the 
executing State from being distur-
bed, Article 54 ensuring that a per-
son already judged may move fre-

cally or by category. Both clarifications 
matter in cooperation practice: the auto-
nomy holding prevents strategic forum-
shopping through legal re-characterisa-
tion, and the case-by-case requirement 
ensures that broad criminal schemes can-
not be treated as a single idem simply 
by aggregating distinct factual episodes.

15	 CJEU, 18 July 2007, C-367/05.

16	 CJEU, 18 July 2007, Case C-367/05, Kra-
aijenbrink, para. 27: materially distinct 
facts are not unified into the idem me-
rely because they were committed with 
a common criminal intent.

ely without fear of fresh prosecu-
tion for the same acts. “The same 
acts,” the Court held, is an autono-
mous concept of EU law : it cannot 
be displaced by divergent national 
definitions but must be applied 
uniformly across the Member Sta-
tes.

20.	 Strasbourg converged on the same 
approach in Zolotukhin v. Russia 
(2009).17 The applicant, having 
served three days’ detention for a 
minor administrative offence, was 
subsequently prosecuted on crimi-
nal charges founded on the same 
conduct. Finding a violation of Ar-

17	 Prior to Zolotukhin, the Strasbourg case 
law was contradictory: Gradinger v. Aus-
tria (1995) upheld the factual approach; 
Oliveira v. Switzerland (1998) adopted 
the legal approach; Franz Fischer v. Aus-
tria (2001) sought a compromise; and 
Göktan v. France (2002) reverted to the 
legal definition. The Grand Chamber re-
solved the inconsistency in ECtHR, Ser-
gey Zolotukhin v. Russia, Application No. 
14939/03, 10 February 2009, paras 80–81, 
holding that the legal approach was “too 
restrictive on the rights of the individual” 
and susceptible of “undermining the gua-
rantee enshrined in Article 4 of Protocol 
No. 7 rather than rendering it practical 
and effective as required by the Conven-
tion.” The Court concluded that “Article 
4 of Protocol No. 7 must be understood 
as prohibiting the prosecution or trial of a 
second ‘offence’ in so far as it arises from 
identical facts or facts which are substan-
tially the same.” See also, Bas van Boc-
kel, The Ne Bis in Idem Principle in EU 
Law (Kluwer Law International 2010), 
pp. 36–38 (discussing Sergey Zolotukhin 
v Russia (GC), App no. 14939/03, 10 Fe-
bruary 2009): “The Grand Chamber of the 
ECtHR has brought its reading of Article 
4 of Protocol No. 7 ECHR in line with the 
interpretation given by the Court of Jus-
tice to Article 54 CISA on the idem ele-
ment and has recognized that both Arti-
cle 4 of the aforementioned Protocol and 
Article 54 CISA codify the same ne bis in 
idem principle.”
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ticle 4 of Protocol No. 7, the Grand 
Chamber expressly recognised that 
“the existence of a variety of ap-
proaches to ascertaining whether 
the offence … is indeed the same 
… engenders legal uncertainty and 
is incompatible with a fundamental 
right, namely the right not to be pro-
secuted twice for the same offen-
ce.”  Abandoning its earlier incon-
sistency, the Court held the offen-
ce-based reading to be “too restric-
tive on the rights of the individual” 
and apt to undermine rather than 
render practical and effective the 
guarantee, concluding that Article 
4 “must be understood as prohibi-
ting the prosecution or trial of a se-
cond ‘offence’ in so far as it arises 
from identical facts or facts which 
are substantially the same.”  The 
result was a single, shared idem: 
the Grand Chamber brought its re-
ading of Article 4 into line with the 
Court of Justice’s reading of Article 
54 CISA, and recognised that both 
provisions codify the same ne bis 
in idem principle. 

21.	 Convergence at the centre, has not, 
however, eliminated instability at 
the margins, where the protected 
legal interest continues to exert a 
gravitational pull against the fac-
tual test. French practice is ins-
tructive. As Hamilton observes, 
the French formulation makes the 
essential element of commonality 
“the real or historical fact”; yet on 
occasion the French courts have 
appeared to deny the principle on 
the basis of differences in legal cha-
racterisation when exercising ex-
traterritorial jurisdiction. A 1973 
decision on cross-border drug tra-
fficking held that a Canadian con-
viction for import offences did not 
bar French prosecution for export 

offences arising from the same con-
duct – a formalistic reading that 
permitted legally distinct labels for 
identical underlying facts to justify 
successive prosecutions. The per-
sistence of this margin is signifi-
cant because it is precisely where 
the factual test is weakest – atroci-
ty crimes prosecuted under hetero-
geneous labels across jurisdictions 
– that the contemporary stakes are 
highest. That problem is examined 
in detail through the Lafarge pro-
ceedings in Part III.A; here it suffi-
ces to register that the convergen-
ce on a factual idem remains con-
tested at precisely the point where 
cooperation is most consequential.

C. The bis: the contested 
boundary of “finally judged”

23.	 If the idem asks what must be the 
same, the bis asks when a matter 
has been decided with sufficient 
finality to bar a second set of pro-
ceedings. The Court of Justice has 
answered generously at one end of 
the spectrum and restrictively at 
the other. The space between the 
two answers is where much of the 
cooperation litigation now resides.

22.	 The generous end was fixed in 
Gözütok and Brügge (11 February 
2003, C-187/01 and C-385/01). Ad-
vocate General Ruiz-Jarabo Colo-
mer articulated the foundational 
premise: Article 54 is “not a proce-
dural rule but a fundamental safe-
guard, based on legal certainty and 
equity, for persons who are subject 
to the exercise of the ius puniendi 
in a common area of Freedom, Se-
curity and Justice,” and the rule “is 
an expression of mutual trust of the 
Member States in their criminal 
justice systems,” penal settlements 
being “not contractual, but an ex-
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pression of criminal justice.”18 He 
proposed that the principle should 
apply to discontinuances orde-
red by a public prosecutor once 
the defendant has fulfilled certain 
conditions, provided those condi-
tions are in the nature of a penal-
ty, the agreement presupposes an 
express or implied acknowledge-
ment of guilt, and it does not pre-
judice victims who may bring ci-
vil actions. The Court went further 
than these conditions, holding that 
the principle applies “to procedu-
res whereby further prosecution 
is barred … by which the Public 
Prosecutor of a Member State dis-
continues criminal proceedings … 
without the involvement of a court, 
once the accused has fulfilled cer-
tain obligations and, in particular, 
has paid a certain sum of money 
determined by the Public Prosecu-
tor.” The justification was mutual 
trust: the principle “necessarily im-
plies that Member States have mu-
tual trust in their criminal justice 
systems and that each of them re-
cognises the criminal law in force 
in the other Member States even 
when the outcome would be diffe-
rent if its own national law were 
applied.”

24.	 The reach of Gözütok gives rise to 
the unresolved question of contrac-
tualised justice, to which Part II.D 
returns in full. As Vervaele antici-
pated, the open issue is whether 
“procedural agreements, such as 

18	 ECJ, 11 February 2003, Joined Cases 
C-187/01 and C-385/01, Hüseyin Gözütok 
and Klaus Brügge, [2003] ECR I-1345. The 
foundational character of mutual trust as 
the doctrinal justification was developed 
by Advocate General Ruiz-Jarabo Colo-
mer, Opinion of 19 September 2002, at 
paras 113-124..

plea bargaining or full or partial im-
munity deals … fall under the sco-
pe of the ne bis in idem principle.” 
The French Convention judiciaire 
d’intérêt public (CJIP), validated by 
judicial order, fits the Gözütok tem-
plate closely: it discontinues pro-
ceedings after conditions are met, 
including payment of a financial 
penalty, without a finding of guilt, 
and its effect – extinction of the pu-
blic prosecution – is comparable 
to the Dutch transactie and Ger-
man Einstellung that Gözütok ad-
dressed. Subject to the territorial-
jurisdiction gate examined in Part 
III.A, a CJIP validated by a French 
court may therefore, in principle, 
trigger the Article 54 CISA bar in 
other Schengen/EU Member States 
investigating the same conduct.

25.	 The restrictive end of the spectrum 
is the requirement of a decision on 
the merits. The guarantee does not 
apply where the first proceedings 
ended without any examination of 
criminal liability. In AB e.a. (16 De-
cember 2021, C-203/20), the Court 
held that an amnesty-based closu-
re – taken before any assessment of 
guilt or innocence – does not bar a 
subsequent EAW once the amnes-
ty is revoked and the closure an-
nulled, because Article 50 of the 
Charter requires acquittal or con-
viction “by a final criminal judg-
ment.” Substance, not mere form, 
is required. The same logic governs 
Interpol’s Commission for the Con-
trol of Files. In CCF Decision n° 
2023-02, the applicant invoked ne 
bis in idem and a foreign refusal of 
extradition; the CCF, citing Article 
14(7) ICCPR – “no one shall be lia-
ble to be tried or punished again for 
an offence for which he has already 
been finally acquitted or convicted 
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by a final judgment” – applied an 
exacting standard requiring both 
identity of facts and “a final deci-
sion on guilt or innocence rendered 
by a court of first instance on the 
merits”.19 No such judgment exis-
ted, since the earlier no grounds for 
prosecution order had been rende-
red not on the substance but becau-
se the requesting State had failed to 
respond to a mutual legal assistan-
ce request, and the CCF found the 
principle inapplicable. This reaso-
ning is doctrinally confused: it con-
flates the question of applicability 
with that of satisfaction, suggesting 
that the principle was within scope 
but could not operate for want of a 
merits judgment – a subtly but im-
portantly different conclusion from 
a finding of inapplicability.20

19	 K. Mehtiyeva, Chronique de coopé-
ration judiciaire, JDI (2024): CCF De-
cision n° 2023-02, citing ICCPR Art. 
14(7): ne bis in idem requires «une dé-
cision définitive sur la culpabilité ou 
l’innocence prise par un juge du fond.» 
The earlier no ground for prosecution 
had been rendered not on the merits 
but because the requesting State had 
failed to respond to a mutual legal as-
sistance request – a procedural closure, 
not a substantive acquittal. Huet sur-
veys the doctrinal debate on whether 
Article 14(7) ICCPR has transnational 
scope, and concludes with the position 
adopted by the Human Rights Commit-
tee: the provision is confined to double 
prosecutions within a single State, and 
does not impose any obligation upon 
States Parties to give effect to acquittals 
or convictions handed down in a for-
eign jurisdiction. The Committee con-
firmed this reading in A.P. v. Italy.

	 The CCF’s reasoning is doctrinally confu-
sed: ne bis in idem was applicable in prin-
ciple (i.e. within scope) but there was no 
violation, since no merits judgment exis-
ted. Citing C-505/19 and C-435/22 PPU

20	 K. Mehtiyeva, Chronique,  (2024): CCF 
Decision n° 2023-02: refusal grounds 

26.	 The position is clearest at the 
acquittal end of the spectrum. 
Where the foreign decision is an 
acquittal or a discharge, the ne bis 
in idem bar operates without any 
additional condition: the motive of 
the acquittal is irrelevant – whether 
absence of proof, prior amnesty, 
prescription of the offence, absen-
ce of incrimination under foreign 
law, or any other ground. Moreo-
ver, the French judge possesses no 
power of revision: the bar cannot 
be displaced on the grounds that 
the foreign decision appears ill-
founded, whether factually or le-
gally. Once finality and identity of 
facts are established, the bar is ab-
solute. This confirms the coheren-
ce of the certainty threshold (Part 
IV.B): where a final acquittal exists, 
certainty is established ipso facto, 
and no review of the foreign merits 
is admissible.

27.	 Whether a decision reaches the fi-
nality threshold that triggers this 
absolute bar is itself governed by a 
uniform rule. In Turansky (CJEU, 
22 December 2008, C-491/07), the 
Court confirmed that the charac-

“vary and are not always verifiable/com-
municated; refusal based on the reques-
ted State’s limitation rules does not ‘di-
rectly’ affect the purpose of the notice be-
cause arrest/extradition may still occur 
elsewhere; remedy is an update/adden-
dum to the notice (not deletion).” Quoted 
text of Interpol GA Resolution AGN/53/
RES/7 (1984), §9: «le refus d’un ou plu-
sieurs pays … ne signifie pas que la de-
mande est sans objet … [mais] les refus 
d’extradition sont signalés … par voie 
d’additif.”

	 CCF Decision n° 2023-07 confirms the 
same approach: the Commission rejec-
ted; the request for deletion of the notice 
and ordered that the extradition refusal 
be recorded as an addendum under Re-
solution AGN/53/RES/7.
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ter of a decision as “final” for the 
purposes of Article 54 CISA must 
be assessed according to the law 
of the Member State that delivered 
it: a decision that does not defini-
tively extinguish the public prose-
cution under the law of the State 
that rendered it does not trigger the 
transnational bar, however forma-
lly conclusive it may appear to the 
courts of another Contracting Party. 
The principle is identical to Huet’s 
position in French common law: fi-
nality is a question of the lex fori 
of origin. The consistency between 
the CJEU’s approach and Huet’s do-
mestic analysis confirms that, on 
this point at least, the transnational 
and domestic standards have con-
verged around a single underlying 
criterion.21

28.	 Taken together, the two ends mark 
out a demanding but coherent 
threshold: a decision counts as bis 
only if it reflects an actual determi-
nation of criminal liability, whether 
reached by a court or by a prosecu-
torial disposal of penal character. 
That threshold – which Part IV.B 
reformulates as the “certainty” re-
quirement – is the doctrinal hinge 
on which the cooperation mecha-
nisms in Part II turn.

II. Ne Bis in Idem Across the 
Channels of Cooperation

29.	 Part I established that the princi-
ple is fragmented in source and 
content. This Part demonstrates 
that it is fragmented also in opera-
tion: the same guarantee operates 
with very different force depen-

21	 ECJ, 22 December 2008, Case C-491/07, 
Turansky.

ding on the cooperation mecha-
nism through which a competing 
claim is pressed. The mechanisms 
are presented here along a spec-
trum of protective strength. The 
guarantee is at its most robust in 
the judicial, mandatory regime of 
the EAW (Section A); it has been 
extended outward, by recent juris-
prudence, to extradition to third 
States (Section B); it weakens to a 
mere “indicium” at the administra-
tive periphery of Interpol (Section 
C); it is substantially undermined 
in the transnational circulation of 
negotiated settlements (Section 
D); and it is increasingly displa-
ced, prospectively, by the preven-
tive logic of transfer of proceedings 
(Section E). The spectrum is itself 
an argument: it demonstrates that 
the strength of the guarantee tracks 
the degree to which a mechanism is 
judicial, mandatory and embedded 
in the Union’s mutual-recognition 
framework.

A. The judicial core: the EAW 
and the mandatory refusal 
ground

30.	 In the EAW framework the princi-
ple finds its most robust operatio-
nal expression. Under Article 3(2) 
of Framework Decision 2002/584, 
the executing authority shall refu-
se execution “if the executing ju-
dicial authority is informed that 
the requested person has been fi-
nally judged by a Member State in 
respect of the same acts, provided 
that, where there has been senten-
ce, the sentence has been served or 
is accurately being served or may 
no longer be executed under the 
law of the sentencing Member Sta-
te”. The principal virtue of the regi-
me, as Vervaele observes, is that by 
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recognising res judicata as a bar to 
surrender, it places final judgments 
and out-of-court settlements from 
all Member States on a par with 
those of the requested State: once 
a final judgment has been rendered 
in one Member State, all others are 
bound by it, and the obligation of 
refusal is absolute. 

31.	 Mutual recognition of this kind 
presupposes mutual trust, which 
in turn presupposes that the is-
suing authority is a genuine judi-
cial body. The Court has required 
that the issuing judicial authori-
ty be capable of providing, within 
the EAW procedure, effective re-
view satisfying the requirements of 
effective judicial protection. French 
courts have on this basis confirmed 
that French prosecutors qualify as 
judicial authorities for EAW purpo-
ses, given the absence of individual 
executive instructions and the avai-
lability of judicial remedies, inclu-
ding challenges under Article 170 
of the CCP.

32.	 That the EAW’s refusal grounds 
are rooted in fundamental rights, 
rather than in formal categories, is 
confirmed by their capacity to ex-
pand. In E.D.L. (Grand Chamber, 
18 April 2023, C-699/21), the Court 
held that where a requested per-
son produces medical evidence of 
serious psychiatric disorder and a 
high risk of suicide, the executing 
authority may, after consulting the 
issuing authority, refuse execution 
if the risk to life or health cannot be 
excluded within a reasonable time. 
This health-based ground finds no 
express basis in the Framework De-
cision but is derived from Article 
1(3) FD 2002/584 read with Arti-
cle 4 of the Charter. It is instructi-
ve because it is closely analogous 

to ne bis in idem: like the latter, 
it bars surrender on grounds roo-
ted in the individual’s fundamen-
tal rights, and it requires the appli-
cation of the same methodology of 
proportionality and prior consulta-
tion before refusal may be permit-
ted. The EAW thus models the form 
that a mature, rights-based refusal 
ground assumes – a benchmark aga-
inst which the weaker regimes that 
follow may be measured.

B. Extending the guarantee 
outward: extradition to third 
States

33.	 The benchmark set by the EAW 
raises an evident question: does 
the transnational guarantee survi-
ve when the second proceeding is 
sought not by a Member State but 
by a third State? The most signifi-
cant recent development answers 
in the affirmative, and in doing so 
extends the principle beyond the 
Union’s internal mutual-recogni-
tion space.

34.	 The pivotal development is the 
Grand Chamber’s judgment in HF 
(Generalstaatsanwaltschaft Mün-
chen v. HF, C-435/22 PPU, 28 Oc-
tober 2022). The reference from the 
Oberlandesgericht München arose 
from a United States extradition 
request to Germany concerning a 
third-country national, for the pro-
secution of acts for which he had 
already been finally convicted in 
another Member State and had fu-
lly served his sentence. HF, a Ser-
bian national, had been placed in 
provisional detention in Munich 
on 20 January 2022 on the basis 
of an Interpol red notice issued at 
the request of US authorities, who 
sought his extradition for offences 
allegedly committed between Sep-
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tember 2008 and December 2013, 
pursuant to an arrest warrant of 4 
December 2018 of the US District 
Court for the District of Columbia 
for conspiracy to participate in co-
rrupt organisations and conspiracy 
to commit bank and wire fraud.22

35.	 By judgment of the Okrožno sodišče 
v Mariboru of 6 July 2012, final 
on 19 October 2012, HF had been 
sentenced to one year and three 
months’ imprisonment for an offen-
ce committed between December 
2009 and June 2010, commuted to 
480 hours of community service 
and fully served by 25 June 2015. 
The Slovenian courts had, by de-

22	 By judgment of the Okrožno sodišče 
v Mariboru (Regional Court of Mari-
bor, Slovenia) of 6 July 2012, having 
acquired the force of res judicata on 
19 October 2012, HF was convicted 
of “attack on an information system” 
and sentenced to one year and three 
months’ imprisonment (commuted to 
480 hours of community service), fully 
served by 25 June 2015. The Slovenian 
courts had previously refused a US ex-
tradition request on the ground that the 
relevant facts (prior to July 2010) had 
already been definitively judged.

	 Key holding (Chronique 2023, quoting 
the judgment): « la notion de ‘poursuite’, 
au sens de l’article 54 de la CAAS, couvre 
une demande d’extradition. »

	 On personal scope: “Article 54 CISA re-
fers to any ‘person’ definitively judged 
by a Contracting State, without limiting 
this to nationals of a Member State or 
Contracting State. Similarly, Article 50 
of the Charter, using the indefinite pro-
noun ‘no one’ (‘nul’), establishes no link 
with Union citizenship, and is found … 
under Chapter VI (‘Justice’).”

	 Normative primacy: ne bis in idem “prime 
… sur d’autres obligations internationals” 
(including a bilateral extradition treaty) 
and differing treatment of Member State 
judgments would undermine the AFSJ 
and the principles of mutual trust and 
mutual recognition

cision of 23 September 2020 con-
firmed on 8 October 2020, already 
rejected a prior US extradition re-
quest on the ground that the facts 
prior to July 2010 had been defini-
tively judged at Maribor. The ques-
tion referred was whether Article 
54 CISA, read with Article 50 of 
the Charter, precludes a Contrac-
ting Party that is also a Member 
State from extraditing a third-cou-
ntry national to a third State whe-
re the person has already been de-
finitively judged for the same facts 
by another Member State and the 
judgment has been executed – even 
where refusal would breach an 
existing bilateral extradition treaty. 

36.	 Advocate General Collins, in his 
Opinion of 13 October 2022, rea-
soned that the solution of the In-
terpol Red Notice judgment was 
fully transposable: if a provisio-
nal arrest, whose very object is 
to prepare an extradition, already 
falls within the notion of “prosecu-
tion” under Article 54 CISA, then 
a fortiori a decision on an extra-
dition request does so too.23 The 
Court confirmed this, affirming the 

23	 AG Collins, Opinion in Case C-435/22 PPU 
(13 October 2022), ECLI:EU:C:2022:775: 
“if a provisional arrest, whose very object 
is to prepare an extradition, already falls 
within the notion of ‘prosecution’ under 
Article 54 CISA, then a fortiori a decision 
on an extradition request does so too.” 
The Advocate General concluded that 
Article 54 CISA protects any person be-
nefiting from the right to free movement 
within the Schengen area, whether or not 
that person holds the status of Union ci-
tizen.

	 The a fortiori reasoning is found in the 
Ruling of the ECJ 12 May 2021, C-505/19. 
Indeed, the Court already treated a pro-
visional arrest on the basis of a red noti-
ce as constituting a ‘poursuite pénale’ for 
Article 54 CAAS purposes”; the HF judg-
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principle’s character as a funda-
mental principle of Union law, and 
holding that the notion of prosecu-
tion, within the meaning of Arti-
cle 54 CISA, covers an extradition 
request, again reasoning a fortiori 
from the Interpol Red Notice judg-
ment. On personal scope, the Ad-
vocate General observed that Arti-
cle 54 CISA protects any “person” 
definitively judged by a Contrac-
ting State, without limitation to na-
tionals, and that Article 50 of the 
Charter, using the indefinite “no 
one” and located under Chapter 
VI (“Justice”) rather than Chapter 
V (“Citizenship”), establishes no 
link with Union citizenship. Third-
country nationals may, under cer-
tain conditions – a valid residence 
permit, or exemption from the visa 
requirement, as in HF’s case – also 
move freely within the Schengen 
area; and although their freedom 
of movement is not equivalent to 
that of Union citizens, equity and 
civil peace likewise require that, 
once definitively judged in a Con-
tracting State, they may exercise 
that freedom without fearing fresh 
prosecution for the same facts in 
another Contracting State. The Ad-
vocate General added the systemic 
justification: Article 54 CISA does 
not serve free movement alone but 
also, in the area of freedom, securi-
ty and justice and in the absence of 
harmonised criminal law, guaran-
tees legal certainty through respect 
for final decisions of public bodies, 
resting on mutual trust and mutual 
recognition of criminal judgments. 
The conclusion followed: extra-
diting HF to the United States for 

ment extends this reasoning to formal ex-
tradition requests

facts identical to those finally jud-
ged in Slovenia, and whose senten-
ce had been served, would violate 
Article 54 CISA read with Article 
50 of the Charter.

37.	 The decisive contribution of HF lies 
in how it disposed of the conflic-
ting treaty obligation, and it is here 
that the narrowness of the clas-
sic treaty regime – already identi-
fied in Part I.A – becomes operati-
ve. Article 8 of the Germany–USA 
Extradition Treaty provides that 
“extradition shall not be granted 
if the person sought has already 
been finally acquitted or convic-
ted by the competent authorities 
of the requested State for the offen-
ce in respect of which extradition 
is requested”. Confined to judg-
ments of the requested State’s own 
authorities (Germany), this clause 
plainly could not reach HF’s Slove-
nian conviction; the treaty’s ne bis 
in idem ground was therefore na-
rrower than the EU guarantee. The 
Advocate General confronted the 
incompatibility directly: although 
the EU-USA Agreement does not 
expressly authorise refusal on ne 
bis in idem grounds, Member States 
retaining competence to conclude 
bilateral agreements “must exerci-
se that competence in compliance 
with EU law and in particular the 
fundamental rights guaranteed by 
the Charter, including the ne bis in 
idem principle under Article 50, 
and therefore cannot subscribe to 
obligations incompatible with tho-
se resulting from EU law.”  He iden-
tified a route through the conflict in 
Article 17(2) of the EU-USA Agre-
ement, under which “if the consti-
tutional principles of the requested 
State or final and binding judicial 
decisions are of such a nature as to 
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preclude the fulfilment of its obli-
gation to extradite … the reques-
ted State and the requesting Sta-
te shall consult with each other.” 
Among such “constitutional prin-
ciples,” he reasoned, one may cou-
nt the primacy of EU law and the 
protection of fundamental rights; 
and if consultations did not yield 
withdrawal or limitation of the re-
quest, the requested Member Sta-
te would have no alternative but to 
give EU law primacy over the bila-
teral treaty. 

38.	 Nor could the treaty’s anteriority 
preserve it. Signed on 20 June 1978 
and in force from 29 August 1980, 
the Germany–USA Treaty post-da-
ted 1 January 1958, with the conse-
quence that on a strict reading Ar-
ticle 351(1) TFEU would not apply. 
The Advocate General nonetheless 
accepted, with the referring court, 
the German government and the 
Commission, a broad interpretation 
of Article 351(1) covering by ana-
logy conventions concluded after 1 
January 1958 but before the Union 
acquired competence in the field – 
police and judicial cooperation in 
criminal matters dating only from 
the entry into force of the Amster-
dam Treaty on 1 May 1999, which 
postdated the bilateral instrument. 
Even so, the concession did not 
rescue the obligation: as the Court 
had held in Kadi, Article 307 EC 
(now Article 351 TFEU) can in no 
case permit the undermining of 
principles forming part of the very 
foundations of the EU legal order, 
among them the protection of fun-
damental rights; Germany could 
not therefore justify a violation of 
Article 50 by its treaty obligations. 
The corresponding duty is clear: 
Article 351(2) TFEU obliges Mem-

ber States to use all appropriate 
means to eliminate such incompa-
tibilities – treaty-consistent inter-
pretation, consultation under Arti-
cle 17(2), and if necessary denun-
ciation. The Advocate General’s 
proposed formulation captured the 
holding: Article 54 CISA read with 
Article 50 of the Charter “ must be 
interpreted as meaning that those 
provisions preclude the extradition 
of a person, whether or not that 
person holds Union citizenship … 
to a third State, where that person 
has already been finally convicted 
in another Member State for the 
same acts … and that judgment 
has been executed, even where re-
fusal of extradition would only be 
possible at the cost of violating an 
existing bilateral extradition trea-
ty with that third State”. The jud-
gment may be read as a precursor 
to recognising, on a mutual-recog-
nition basis, Member State deci-
sions refusing extradition to third 
States, and underscores its “struc-
tural” significance: to deny effect to 
another Member State’s judgment 
would undermine the foundation 
of the area of freedom, security and 
justice and the principles of mutual 
trust and mutual recognition, de-
feating “legal certainty and equity 
[…] thereby ensuring civil peace”.

39.	 HF protects against the conflict; it 
does not abolish it. The asymme-
try it leaves was exposed by the 
reference from the Marseille Ju-
dicial Court (C-763/22, 20 March 
2025). France had issued an EAW 
for a French national in Spain, but 
the Spanish Council of Ministers 
– whose decision was not subject 
to judicial review under Spanish 
law – granted priority to a compe-
ting Swiss extradition request. The 
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Court was asked whether that go-
vernmental decision qualified as 
one of an “authority competent to 
decide” within Article 6(3) of Fra-
mework Decision 2002/584, and 
how the EAW and extradition re-
gimes should be articulated when 
they conflict. The case lays bare the 
core asymmetry of the contempo-
rary system: the EAW is judicial, 
mandatory and legally constrai-
ned, whereas extradition to third 
States remains executive, discre-
tionary and only loosely subject 
to fundamental-rights review. The 
consequence is that a political de-
cision to prioritise extradition can, 
in practice, nullify both the ne bis 
in idem protection and the EAW 
simultaneously – precisely the 
outcome that HF sought to prevent.

40.	 The French courts, for their part, 
treat extradition as a substantive 
human-rights exercise rather than 
a merely procedural one, reinfor-
cing the protective trend from the 
national side. In Court of Cassation 
(Criminal Chamber), 30 January 
2024 (n° 23-83.549), concerning a 
Tunisian request for premeditated 
homicide, the Court required the 
indictment chamber (chambre de 
l’instruction) to obtain an unambi-
guous assurance that the death pe-
nalty would not be applied to the 
specific individual concerned; a ge-
neral reference to a thirty-year mo-
ratorium and to symbolic interna-
tional commitments was held in-
sufficient – an exacting standard in 
the Soering line. Similarly, in Court 
of Cassation (Criminal Chamber), 
13 January 2021 (n° 20-81.359), 
the Court held that where a per-
son enjoys subsidiary protection, 
extradition is barred for as long as 
that protection subsists, the risk of 

inhuman or degrading treatment 
being presumed – a near-irrebutta-
ble presumption under Article 3 
ECHR read with Article 696-15 of 
the CCP.

C. The administrative periphery: 
Interpol and the CCF

41.	 Moving outward from the judi-
cial core, the protective force of 
the principle diminishes markedly 
once the relevant institution is ad-
ministrative rather than judicial. 
Interpol’s Commission for the Con-
trol of Files (CCF) is the most ins-
tructive instance. The CCF exerci-
ses functions analogous to judicial 
review over Interpol’s data-proces-
sing decisions, including challen-
ges to red, blue, green and yellow 
notices. Constituted in 1982, with 
independence and quasi-judicial 
character consolidated by the 2016 
Statute and having published its 
decisions since 2017–2018, it has 
for the first time generated a genui-
ne jurisprudence on the lawfulness 
of Interpol’s cooperation tools. Its 
jurisdiction is nonetheless limited 
to compliance with Interpol’s in-
ternal regulations – its Constitu-
tion, the Rules on the Processing of 
Data (RPD) and General Assembly 
resolutions. It is not an internatio-
nal court, and its decisions are not 
subject to appeal before any exter-
nal body.24

24	 K. Mehtiyeva, “Chronique de coopéra-
tion judiciaire”, JDI (2019) (noting that 
publication of CCF decisions promotes 
rigour and enables scholarly criticism, 
without which CCF decisions would 
lack any avenue of external review); 
ibid., JDI (2023) (the CCF was estab-
lished simultaneously with the revised 
headquarters agreement granting Inter-
pol immunity under the International 
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42.	 The consequences of that architec-
ture were exposed in El Omari v. 
INTERPOL (US Court of Appeals, 
2nd Circuit, 24 May 2022). A US 
citizen briefly detained at customs 
on the basis of a UAE-requested red 
notice sought to bring Interpol be-
fore a US court after the CCF rejec-
ted his challenge; the court confir-
med Interpol’s immunity under the 
International Organization Immu-
nities Act. The CCF had been es-
tablished simultaneously with the 
revised headquarters agreement 
granting that immunity, as a neces-
sary alternative remedy – yet its de-
cisions are final and not subject to 
appeal. The immunity-for-accou-
ntability trade-off thus produces a 
structural access-to-justice gap, in 
which the ECtHR or the UN Human 
Rights Committee may serve only 
as ultimate and indirect remedies 
for violations occurring in the un-
derlying national proceedings, sub-
ject to exhaustion of domestic re-
medies in the State that published 
the notice or effected the arrest.

43.	 Within these confines, the CCF has 
nonetheless constructed a coherent 
practice that bears directly on ne 
bis in idem, beginning with purpo-
se-control. In CCF Decision No. 1 
(published 2 March 2017), the 
Commission held a notice “prema-
ture” where the investigation had 
not sufficiently advanced and the 
requesting State intended to use 

Organization Immunities Act, as con-
firmed in El Omari v. INTERPOL, US 
Court of Appeals, 2nd Circuit, 24 May 
2022; Statute Art. 36). The absence of 
any external appellate body has been 
questioned in Council of Europe re-
flections on the adequacy of remedies 
available against Interpol data-process-
ing decisions.

mutual legal assistance or transfer-
of-proceedings instruments rather 
than to seek extradition.25 The key 
passage provides that “the purpo-
se of a Red Notice is not to obtain 
the transfer of a person in order to 
assist in an investigation or give 
evidence … [but] to facilitate the 
seeking of a person’s extradition.” 
A State may not, in other words, 
employ the Interpol system as a 
substitute for an international let-
ters rogatory. CCF Decision No. 8 
(109th session, July 2019) refined 
the corollary obligation to pursue 
extradition, characterising it as a 
“best-efforts” obligation (obliga-
tion de moyens) rather than a gua-
rantee of result: temporary inac-
tion may be justified by reasonable 
grounds, provided the requesting 
bureau “takes appropriate steps 
…i.e. to seek the arrest in view of 
extradition.” 

44.	 The CCF’s most delicate task, howe-
ver, is to determine what weight 
to accord national decisions – 
acquittals, no grounds for prose-
cution orders, or refusals of extra-
dition – without itself adjudicating 
ne bis in idem. The Commission’s 
approach is to treat such decisions 
as evidential indicia rather than as 
binding determinations. In CCF De-

25	 CCF, Decision No. 1 (published 2 March 
2017). The CCF held the red notice pre-
mature because the investigation had not 
advanced to the charging/extradition sta-
ge, and noted that the requesting State 
was seeking to use the red notice for mu-
tual legal assistance rather than extradi-
tion. Key passage: “The purpose of a Red 
Notice is not to obtain the transfer of a 
person in order to assist in an investiga-
tion or give evidence … [but] to facilita-
te the seeking of a person’s extradition.” 
(RPD, Art. 82, as interpreted by the Com-
mission.)
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cision No. 6 (108th session, April 
2019), while acknowledging that 
ne bis in idem is ultimately a mat-
ter for national courts, the Commis-
sion treated multiple national deci-
sions refusing cooperation and/or 
acquitting the applicant as raising 
serious concerns about the cohe-
rence and evidentiary basis of the 
accusations, justifying annulment 
of the notice; those decisions ope-
rated as a “bundle of indicia” – not 
full probative force, but indicators 
of sufficient weight, on grounds of 
Interpol’s neutrality and reputation, 
to warrant withdrawal.26 This is 
the only tool the CCF’s framework 
affords for giving practical weight 
to ne bis in idem without formally 
applying it. The same logic governs 
the effect of extradition refusals: in 
CCF Decisions n° 2023-02 and n° 
2023-07, the Commission held that 
a refusal of extradition does not in-
validate a notice as such – the per-
son may still be located and arres-
ted in other member countries not 

26	 Mehtiyeva, Chronique de cooperation 
judiciaire internationale (2020); CCF, 
Decision No. 6 (108th session, 15–19 
April 2019), as commented: the ap-
plicant invoked ne bis in idem (ICCPR 
Art. 14(7) and Protocol No. 7, Art. 4) 
and the CCF annulled the notice. Key 
reasoning (paras 39-41): “39. Three 
INTERPOL member countries have 
successively declined to cooperate 
on this case, due to issues linked to 
the evidentiary basis and the coher-
ence of the accusations … 40. … the 
determination of the applicability of 
the ne bis in idem  principle must be 
left to the national competent courts 
… 41. However [the Commission] 
found … that the multiple … national 
decisions declining to cooperate … 
raise serious concerns as to the overall 
coherence of the charges … hindering 
the possibility of actual international 
police cooperation.”

subject to the same constraints – 
and ordered only that the notice be 
updated to reflect the refusal. The 
governing instrument is Resolution 
AGN/53/RES/7: a refusal does not 
signify that the request is without 
merit but must be mentioned as an 
addition to the notice until the ex-
tradition is enforced.  

45.	 Two further decisions illustrate 
the CCF managing the very com-
plexity of the EU-law standard by 
circumventing it. In CCF Decision 
2025-01, a parental-custody dispu-
te with contradictory national de-
cisions was resolved by finding the 
red notice incompatible with Arti-
cle 83(1)(a)(i) RPD – which prohi-
bits publication for family-matter 
offences – and accordingly decli-
ning to rule on the subsidiary ne 
bis in idem argument.27 This “hie-
rarchisation” technique – disposing 
of a notice on a broader ground to 
avoid engaging a more complex one 
– constitutes a deliberate choice 
that may reflect the Commission’s 
reluctance to engage the EU-law-
derived standard, with its require-
ments of factual identity, final jud-
gment on the merits and the “cer-
tainty” threshold, which the CCF’s 
administrative framework does not 
easily accommodate. Conversely, 
CCF Decision 2025-3 demonstra-
tes the Commission’s willingness 
to act on its own motion: a green 

27	 Mehtiyeva, La Chronique de coopéra-
tion judiciaire internationale, Journal 
du Droit international (Clunet), 2025: 
CCF Decision 2025-01. Key rule: “Arti-
cle 83(1)(a)(i) of the RPD expressly pro-
hibits the publication of Red Notices 
for offences relating to family matters.” 
The CCF found the red notice non-com-
pliant on this ground and accordingly 
declined to examine the subsidiary ne 
bis in idem argument. 
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notice was invalidated on a ground 
raised ex officio – non-compliance 
with Article 11 RPD on the lawful-
ness of data retention under natio-
nal law. This power of own-motion 
legality and proportionality review 
is doctrinally significant, for it su-
ggests that the CCF can and should 
review the broader lawfulness of 
the data processing underpinning 
a notice, including its conformity 
with the fundamental rights of the 
person concerned, even where the 
applicant has not articulated tho-
se grounds. Across all of these de-
cisions, however, the conclusion 
is the same: at the administrative 
periphery the principle operates 
at most as an indicium, never as a 
mandatory bar.28

D. The contractual blind spot: 
DPAs, CJIPs, and the absence of 
transnational ne bis in idem

46.	 If Interpol dilutes the guarantee, 
the transnational circulation of 
negotiated settlements substantia-
lly undermines it – at least outsi-
de the Union. The worldwide rise 
of negotiated justice (US and UK 
deferred prosecution agreements 
(DPAs), French CJIPs) directly rai-

28	 Ibid, CCF Decision 2025-3. Green No-
tices serve to warn about persons with 
criminal activities or who constitute a 
threat to public safety (RPD Art. 89). 
The CCF assessed proportionality un-
der Art. 12 RPD and found it satisfied 
given the NCB’s history of multiple con-
victions and detentions. However, not-
withstanding that proportionality was 
satisfied, the CCF ordered the NCB to 
confirm, within one month, that data 
retention was authorised under nation-
al law (Art. 11 RPD); failure to do so 
would lead to invalidation and dele-
tion. This demonstrates the CCF’s will-
ingness to act ex officio on grounds not 
raised by the applicant.

ses the question, anticipated in Part 
I.C, of whether agreements desig-
ned to avoid multiple prosecutions 
circulate across borders. 

47.	 The leading authority is Court of 
Cassation (Criminal Chamber), 1 
April 2020 (Nigeria LNG, n° 19-
83.969). A defendant had been 
convicted in the United States af-
ter a plea agreement (21 months’ 
imprisonment and a $50 million 
fine, both fully served and paid). 
The Paris Criminal Court had ini-
tially pronounced the extinction of 
the public prosecution on ne bis in 
idem grounds in 2014. The Court 
of cassation quashed that ruling 
in 2018, recalling that Article 692 
of the CCP restricts transnational 
ne bis in idem to acts committed 
outside French territory. In 2020 it 
confirmed the rejection of the de-
fence and added a further holding 
of constitutional significance: sub-
jecting French prosecutions to a 
necessity/proportionality review 
weighing them against an earlier 
foreign disposal “se heurte à la sou-
veraineté de l’État français et au 
principe d’opportunité des pour-
suites.” The same logic had gover-
ned the “Pétrole contre nourriture” 
case (Cass. crim., 14 March 2018): 
so long as a constitutive element of 
the charged offence, however mi-
nor, occurred on French territory, 
France asserts territorial jurisdic-
tion, and foreign disposals –inclu-
ding fully executed US plea agree-
ments – cannot extinguish the ac-
tion publique.29 

29	 K. Mehtiyeva, Chronique (2020), com-
menting on Cass. crim., 1 avril 2020, n° 
19-83.969 (Nigeria LNG): the Court held 
that Article 692 CCP restricts transnatio-
nal ne bis in idem to acts committed out-
side French territory, and that subjecting 
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48.	 Under French common law, a fo-
reign conviction triggers ne bis in 
idem only if the sentence has been 
wholly served or has become pres-
cribed. That condition, Huet obser-
ves, is theoretically criticisable: the 
res judicata effect of the judgment 
arises upon its finality, not upon 
execution of the sentence. The 
additional requirement of execu-
tion is a matter of criminal policy 
(preventing impunity for fugitives) 
rather than of doctrinal necessity. 
The condition is applied strictly: 
an escape from custody interrupts 
the running of the sentence, with 
the consequence that ne bis in idem 
cannot be raised by a person who 
fled before completing service of 
the sentence abroad. Huet suggests, 
however, that French prosecution 
should be barred where the foreign 
sentence is currently being served 
or its execution has merely been 
suspended (for example through 
a suspended sentence or condi-
tional release), on the ground that 
permitting simultaneous prosecu-
tion would neutralise the foreign 
res judicata and subject the indi-
vidual to a double jeopardy in the 
most literal sense. This suggestion 
aligns with Article 54 CISA’s for-
mula that the sentence must be 
“actually in the process of being 
enforced” – a standard more pro-
tective than French common law 
as applied.

49.	 This position stands in marked 
contrast to the EU’s proportionali-
ty-based jurisprudence in the EAW 

French prosecutions to a necessity/pro-
portionality review weighing them aga-
inst an earlier foreign disposal “se heur-
terait à la souveraineté de l’État français 
et au principe d’opportunité des pour-
suites.”

and extradition contexts, where 
proportionality has become a live 
constraint. In the French domestic 
setting the prosecutor retains full 
prosecutorial discretion (opportu-
nité des poursuites), and no judicial 
mechanism permits a defendant to 
compel the prosecutor to take ac-
count of a prior foreign disposal. 
The result is a genuine blind spot: 
between fully judicial EU instru-
ments and the contractual dispo-
sals that now resolve most trans-
national corporate cases, ne bis in 
idem provides no automatic trans-
national protection whatsoever.

50.	 Where the law supplies no gua-
rantee, prosecutorial coordination 
provides a practical, if voluntary, 
substitute. The Airbus tripartite 
resolution is the leading example. 
Facing parallel investigations in 
France, the United Kingdom and 
the United States, Airbus coordi-
nated three separate disposals – a 
French CJIP, a UK DPA and a US 
DPA – with mutual accounting of 
penalties across the three. Its le-
gal foundation was not ne bis in 
idem, which offers no automatic 
transnational guarantee outside 
the EU, but rather the OECD Anti-
Bribery Convention’s non-manda-
tory consultation mechanism (Ar-
ticle 4(3)) and the coordinating role 
of the French National Financial 
Prosecutor’s Office (PNF).30 The 

30	 CJIP concluded on 29 January 2020 be-
tween the Procureur de la République 
financier and Airbus SE, validated by 
order of the President of the tribunal 
judiciaire de Paris on 31 January 2020 
(ord. n° 20/2020), imposing an amende 
d’intérêt public of €2,083,137,455. Con-
currently, Airbus concluded a DPA with 
the SFO (approved by the Crown Court 
at Southwark on 31 January 2020, 
€983,974,311) and a DPA with the US 
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PNF’s June 2020 circular reinforces 
its role in cross-border corruption 
cases and promotes joint investi-
gation teams enabling shared evi-
dence and coordinated charging. A 
joint investigation team was consti-
tuted between the PNF and the UK 
Serious Fraud Office in early 2017, 
following preliminary investiga-
tion opened by the PNF on 20 July 
2016 and entrusted to the OCLCIFF. 
All communications between the 
British and American authorities 
passed through the PNF, in com-
pliance with the French blocking 
statute. The JIT agreement alloca-
ted investigative priorities between 
the two authorities on a country-
by-country basis. Although this 
article’s focus is the negative autho-
rity rather than the enforceability 
(force exécutoire) set aside in Part 
I.A, the two categories converge at 
one point that merits notice here. 
The converse situation – where 
France is asked to execute a fore-
ign criminal sanction rather than 
to prosecute – reveals a further di-
mension of ne bis in idem as an ope-
rational refusal ground in French 
law. French common law does not, 

DOJ before the US District Court for the 
District of Columbia (€525,655,000), to-
gether with a consent agreement with 
the Department of State under the 
ITAR. On the coordination, see PNF, 
Communiqué de presse, 31 January 
2020. The agreement produced an al-
location of investigative priorities by 
country between the PNF and the SFO 
(the PNF took the UAE, China, South 
Korea, Nepal, India, Taiwan, Russia, 
Saudi Arabia, Vietnam, Japan, Turkey, 
Mexico, Thailand, Brazil, Kuwait and 
Colombia; the SFO took South Korea, 
Indonesia, Sri Lanka, Malaysia, Taiwan, 
Ghana and Mexico), a division signifi-
cant in the light of the non bis in idem 
principle. The French authorities re-
ceived roughly 58% of the total penalty. 

in principle, permit foreign crimi-
nal judgments to be enforced on 
French territory: there is no gene-
ral exequatur procedure for penal 
decisions, and the courts have con-
sistently held that foreign criminal 
judgments cannot be executed in 
France. Where EU instruments do 
require France to execute a foreign 
sanction – most notably under the 
Framework Decision 2005/214/JHA 
on financial penalties, transposed 
as Articles 707-1 et seq. CCP – ne 
bis in idem appears as one of the 
mandatory grounds for refusing 
execution: France must refuse if 
the person has already been fina-
lly judged for the same acts and, 
in case of conviction, the sentence 
has been served, is in the process of 
being enforced, or can no longer be 
enforced under the law of the State 
of conviction. The same applies to 
confiscation orders under the Law 
of 9 July 2010 (Arts 713-36 et seq. 
CCP): execution must be refused 
where enforcement would violate 
ne bis in idem, or where the rights 
of the defence or fundamental li-
berties have been disregarded. The 
corollary is significant: the moment 
France accepts to execute a foreign 
penal sanction – whether through 
transfer of sentenced persons (Art. 
728-9 CCP), recognition of finan-
cial penalties, or enforcement of 
confiscation orders – it simulta-
neously assumes a ne bis in idem 
obligation to refrain from fresh pro-
secution for the same facts. Execu-
tion and the bar on double jeopar-
dy are, accordingly, two sides of the 
same coin.31

31	 As Huet (Fasc. 404-10) explains, con-
ventions providing for the execution of 
foreign sentences in another State nec-
essarily imply a derogatory regime of 
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51.	 A further procedural asymmetry 
compounds the contractual blind 
spot lacuna. Under French com-
mon law, the ne bis in idem bar de-
rived from a foreign judgment is 
not a matter of public policy: the 
court cannot raise it of its own mo-
tion, and it must be invoked by the 
defendant. The timing of that invo-
cation is flexible – the defendant 
may raise the exception at any sta-
ge of the proceedings, including af-
ter the commencement of the trial, 
provided the foreign decision has 
become final before the French pro-
ceedings are concluded. In the CJIP 
context, this creates a strategic as-
ymmetry: a company that has con-
cluded a US DPA covering the same 
facts as a pending French CJIP ne-
gotiation must itself raise the ne bis 
in idem argument before the homo-
logation judge; the prosecutor will 
not do so, and the validating jud-
ge – whose review is limited to the 
proportionality of the penalty and 
compliance with procedural for-
malities – possesses no authority 
to raise it of its own motion.

E. The preventive turn: transfer 
of proceedings (Regulation 
2024/3011)

52.	 The mechanisms examined thus 
far all operate ex post, once pa-
rallel proceedings have crystalli-
sed or a sentence has been rende-

autorité négative: a State that accepts to 
enforce a foreign conviction “doit s’in-
terdire des poursuites pour les mêmes 
faits,” a logic now expressed in Art. 
728-9 CPP (transfer of sentenced per-
sons). See also Huet, Fasc. 404-20, op. 
cit., spec.on mandatory grounds for re-
fusal of enforcement of financial penal-
ties and confiscation orders under EU 
instruments, including ne bis in idem.

red abroad. Regulation 2024/3011 
on the transfer of criminal proce-
edings introduces a different logic 
– preventive rather than reactive 
– by concentrating prosecution in 
the most appropriate jurisdiction 
before the double-jeopardy pro-
blem can arise. Its normative an-
cestor is the 1972 Council of Eu-
rope Convention discussed in Part 
I.A, whose Part V (Articles 35–37) 
already contained a mandatory ne 
bis in idem rule: once a final and 
enforceable judgment has been ren-
dered in the receiving State, the 
person may neither be prosecuted, 
sentenced nor subjected to enfor-
cement for the same act in another 
Contracting State.32

53.	 The 2024 Regulation builds on that 
logic with a modern cooperation 
infrastructure – direct inter-autho-
rity contact, procedural time limits 
and digital communication tools 
– designed to reduce the window 
of parallel-prosecution risk. Whe-
re proceedings are transferred and 
the receiving State completes pro-
secution with a final judgment, the 

32	 Regulation (EU) 2024/3011 of the Eu-
ropean Parliament and of the Coun-
cil of 27 November 2024 on the trans-
fer of proceedings in criminal matters 
(OJ L, 2024/3011, 19 December 2024); 
Council of Europe Convention on the 
Transfer of Proceedings in Criminal 
Matters, ETS No. 73, 15 May 1972. Me-
htiyeva,  Chronique  (2024): the EPPO 
Regulation is discussed as the most re-
cent expression of the preventive rather 
than reactive logic in cross-border crim-
inal proceedings. On the broader doctri-
nal significance of the Regulation for the 
European area of criminal justice, see 
P. Beauvais, « Le règlement relatif au 
transfert de procédures pénales », RTD 
eur. 2024.659. See also, Gaurier, « Le rè-
glement sur le transfert des procédures 
pénales », Arch. Pol. Crim. 2024.223. 
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sending State’s proceedings are 
suspended and ultimately extin-
guished, and any European Arrest 
Warrant it might have issued be-
comes redundant – with the con-
sequence that the double-jeopardy 
problem is pre-empted rather than 
resolved after the fact. As Beauvais 
argues, the Regulation constitutes a 
genuinely new system for resolving 
conflicts of jurisdiction in criminal 
matters within the European area, 
and, as Gaurier observes, it advan-
ces a criminal policy conceived be-
yond national frontiers. This pre-
ventive function is, however, una-
vailable in the extradition-to-third-
States context of Section B, which 
renders the gap between intra-EU 
and extra-EU cooperation all the 
more pronounced.

54.	 What permits all of the mecha-
nisms examined in this Part to be 
compared is a single operational 
test, established in the Interpol 
Red Notice judgment (C-505/19) 
and developed across the subse-
quent case law: the “certainty” 
threshold. Provisional arrest may 
proceed so long as “it has not been 
established that the ne bis in idem 
principle applies” (para. 90). This 
requirement – that an established, 
final judicial decision exists befo-
re the bar can operate – recurs as 
the common variable across every 
mechanism examined in this Part. 
Part IV.B. takes it up again and de-
velops it as the organising concept 
of the whole field. 

III. Stress Tests and Frontiers

55.	 The spectrum of Part II describes 
the principle as it operates across 
settled mechanisms. This Part 
turns to two frontiers on which 

the principle is placed under par-
ticular stress and where its futu-
re contours will likely be determi-
ned: corporate liability for atrocity 
crimes, where the factual idem is 
tested at its weakest margin (Sec-
tion A); and the investigative pha-
se, where the analogues of ne bis in 
idem are only beginning to be arti-
culated (Section B).

A. Corporate liability and 
atrocity crimes: the Lafarge 
proceedings

56.	 The Lafarge proceedings constitute 
the definitive stress test for trans-
national ne bis in idem in the set-
ting of corporate involvement in 
international crimes, drawing to-
gether the territorial-jurisdiction 
gate, the contractual-disposal ques-
tion and the unstable factual idem 
identified in Parts I and II. In para-
llel proceedings in Paris and New 
York, the French corporation La-
farge SA faced allegations arising 
from its dealings with the terrorist 
groups ISIL and ANF during its ce-
ment operations amid the Syrian 
civil war. In France, Lafarge and 
several executives are under in-
vestigation for charges including 
financing of a terrorist enterprise, 
complicity in crimes against huma-
nity and endangering the lives of 
others. In the United States, under 
a criminal plea deal with the De-
partment of Justice on 18 October 
2022, Lafarge and its Syrian subsi-
diary agreed to pay $778 million in 
fines and asset forfeiture in connec-
tion with charges of conspiring to 
provide material support to terro-
rism.33 On their face, as Hamilton 

33	 T. Hamilton, “Transnational ne bis in 
idem for Corporate Involvement in In-
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observes, the French proceedings 
and the US settlement concern the 
same factual contours of the situa-
tion in Syria, share some common 
defendants, and, to some extent, 
mirror one another’s charges. 

57.	 Whether the French charges con-
cern the “same facts” as the US 
settlement turns first on a jurisdic-
tional gate. The initial and funda-
mental obstacle is territorial (see § 
9 and 14 above): the alleged finan-
cing of terrorist groups involved, 
at a minimum, the management of 
commercial relationships whose 
contractual framework was partly 
France-based, engaging at least Ar-
ticle 113-2(2) of the French Penal 
Code. The consequence is that the 
territorial exclusion applies, and 
the mechanical application of that 
exclusion may be said to offend 
the considerations of dignity, jus-
tice and humanity, which constitu-
te the normative foundation of ne 
bis in idem. Following the Court of 
Cassation’s reasoning in the Vitol 
case of 2018, a claim of transnatio-
nal ne bis in idem would be admis-
sible in French proceedings only if 

ternational Crimes: The Lafarge Pro-
ceedings in the U.S. and France”, Opin-
io Juris (28 July 2023): “In parallel pro-
ceedings in Paris and New York, the 
French corporation Lafarge SA has re-
cently faced allegations surrounding 
its dealings with terrorist groups … In 
a criminal plea deal with the Depart-
ment of Justice on 18 October 2022, La-
farge and its Syrian subsidiary Lafarge 
Cement Syria admitted to entering into 
business arrangements with ISIL and 
ANF, agreeing to pay a financial penalty 
of $778 million in fines and asset forfei-
ture for the non-prosecution of charges 
of conspiring to provide material sup-
port to terrorism – a figure that also in-
formed the proportionality analysis of 
the coordinated disposal.”

derived from a head of jurisdiction 
other than territorial jurisdiction 
under Article 113-2. The defence 
might therefore seek to characte-
rise the French jurisdictional ba-
sis as passive personal or univer-
sal, rather than territorial heads of 
jurisdiction that would bring Arti-
cle 692 CCP into play – and on that 
foundation argue that the US plea 
agreement satisfies the common-
law conditions (same facts, final 
judgment, sentence served and fine 
paid in full).34 

58.	 Assuming the territorial gate can 
be opened, the substantive idem 
question then arises. On the “same 
facts” question itself, the un-
derlying conduct is, regardless of 
its varying legal classification, fun-
damentally the same across the two 
jurisdictions; on a literal reading, 
the Lafarge corporation could not 
be prosecuted in France on charges 

34	 Hamilton,  op. cit.: “In France, domestic 
sources for the application of the ne bis in 
idem principle in the context of transna-
tional proceedings can be found in Arti-
cle 113-9 of the French Criminal Code and 
Article 692 of the French Code of Criminal 
Procedure. Both provisions are formulated 
through the same wording: ‘no prosecution 
may be initiated against a person who es-
tablishes that he was subject to a final de-
cision abroad for the same facts and, in 
the event of conviction, that the sentence 
has been served or extinguished by limi-
tation’.”

	 On the “final judgment” requirement: “it 
entails the existence of a foreign judgment 
that must have a res judicata effect, mea-
ning that no more appeals can be formu-
lated, and that no further prosecutions will 
be conducted.”

	 Cass. crim., 19 décembre 2018, n° 17-
82.897 (Vitol): territory-based prosecution 
is not excluded by a prior foreign settle-
ment; French sovereignty and the oppor-
tunité des poursuites prevail.



Kamalia Mehtiyeva	 77

International Review Of Extradition Law, Issue 2

based on the same factual setting 
as the US settlement. An impor-
tant qualification follows, howe-
ver, and it is the margin of the fac-
tual test identified in Part I.B. As 
to the French charges of complici-
ty in crimes against humanity and 
endangering lives, it remains open 
whether they rest on the same fac-
tual setting as the financing of a te-
rrorist enterprise, since their actus 
reus would derive not only from 
the financing but also from the ex-
posure of employees to the com-
mission of crimes against huma-
nity and the failure to ensure their 
security –an aspect of the alleged 
criminality that the US settlement 
does not cover. An approach dis-
tinguishing the legal interests pro-
tected – the terrorism charges con-
cerning victims primarily outside 
the zone of conflict, the atrocity 
charges concerning those closest to 
the violence – “may provide a key 
to overcoming any claims of ne bis 
in idem from the defence.”35

59.	 The analysis must, however, be 
read in the light of a subsequent de-
velopment examined further (Part 
IV.D): the Court of Justice has since 
confirmed in Swiftair (C-701/23, 3 
April 2025) that legal persons fall 
outside the personal scope of Ar-
ticle 54 CISA. That holding clo-
ses the question of whether Lafar-
ge SA as a corporate entity can in-

35	 Hamilton, op. cit. Irrespective of the ar-
guments ultimately raised in the Lafarge 
proceedings, the clarification of transna-
tional ne bis in idem in this setting can 
play a decisive role in future cases of alle-
ged corporate involvement in atrocities 
and terrorism, particularly where hete-
rogeneous legal characterisations across 
jurisdictions are used to circumvent the 
principle’s factual identity requirement. 

voke the Article 54 CISA bar. Two 
distinct questions nonetheless sur-
vive. The first is whether the indi-
vidual executives – rather than the 
corporation – might establish a ne 
bis in idem claim in their personal 
capacity, subject to the jurisdictio-
nal and factual conditions set out 
below. The second, which rema-
ins expressly open after MQIG (C-
802/23), is whether Article 50 of 
the Charter – which Swiftair did 
not address – might offer a resi-
dual avenue of protection for legal 
persons in proceedings that enga-
ge Union law. The Lafarge analysis 
below is therefore maintained, but 
reconfigured: its primary relevan-
ce is now to the individual defen-
dants and to the unresolved Char-
ter question.

60.	 It should be noted that the referen-
ce to “legal interests protected” in 
the present context does not revive 
the criterion rejected in Van Esbro-
eck and Mantello; it serves rather 
as an indicium of the underlying 
factual distinctness – the different 
victim groups, acts and territorial 
circumstances – which, on a rigo-
rous factual analysis, generate ge-
nuinely separate sets of concre-
te circumstances not inextricably 
linked with the facts admitted in 
the US plea agreement. To the ex-
tent that French domestic law (out-
side the CISA framework) might re-
sidually admit a legal-interest cri-
terion, that would constitute a de-
parture from the EU standard that 
requires explicit justification; this 
article adopts no such departure.

61.	 Two further dimensions sharpen 
the stakes. The first is the corporate 
legal person: any ne bis in idem ar-
gument must demonstrate that the 
same subject features in both sets 
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of proceedings. Only the Lafarge 
corporation is a named defendant 
in both; accordingly, the question 
turns on the extent to which the 
corporate person could claim the 
bar in France. For the individual 
French executives, the prospect is 
remote, as it would require a court 
to accept that an executive was a 
subject of the US proceedings des-
pite not being identified there as 
a charged defendant, in a context 
where there is no clear indication 
that those executives were under 
investigation in their individual ca-
pacities. The second, and most con-
sequential, dimension is the posi-
tion of the victims. Because under 
French law the victims’ claims are 
closely tied to the criminal proce-
edings – the civil claim being atta-
ched to them – an absence of prose-
cution of certain charges on ne bis 
in idem grounds risks precluding 
victims from obtaining indemni-
fication: without a finding of guilt 
on a given charge, the proceedings 
cannot give rise to reparations ba-
sed on that offence, and given the 
absence of significant precedent 
on victim reparations for interna-
tional-crimes charges before do-
mestic courts, the issues remain 
largely untested. The implication 
is striking and runs counter to the 
principle’s usual protective valen-
ce: here, an over-broad application 
of ne bis in idem would operate aga-
inst the interests of victims seeking 
justice in France. Whatever the ul-
timate outcome, the clarification of 
transnational ne bis in idem in this 
setting will be decisive for future 
cases of alleged corporate involve-
ment in atrocities and terrorism. 

B. The investigative phase: 
specialty, the EIO, and the EPPO

62.	 The mechanisms examined in this 
Section – the specialty principle in 
mutual legal assistance, the Euro-
pean Investigation Order, and the 
European Public Prosecutor’s Offi-
ce – are not direct applications of 
the ne bis in idem principle. They 
operate during the investigative 
phase, before any final judgment 
capable of triggering the ne bis in 
idem bar has been rendered. They 
are examined here as functional 
analogues and procedurally con-
nected guarantees: they share with 
ne bis in idem the same underlying 
rationale – protection of the indi-
vidual against the uncontrolled 
transnational exercise of the ius 
puniendi – operate through ana-
logous purpose-limitation logic, 
and generate comparable procedu-
ral consequences when violated. 
The normative bridge that justifies 
their inclusion is Article 6 TEU and 
the Charter framework referenced 
by both the EIO Directive and the 
EPPO Regulation, under which the 
fundamental rights guarantees of 
national criminal procedure – in-
cluding Article 50 – must be given 
full effect throughout cross-border 
proceedings. The analysis that fo-
llows draws these analogies where 
they illuminate the principle’s fu-
ture trajectory but does not assimi-
late them to ne bis in idem in doc-
trinal terms.

63.	 The principle’s reach into the in-
vestigative phase is more recent 
and more inchoate, but it is gover-
ned by analogous logics. The most 
evident analogue is the specialty 
principle in mutual legal assistan-
ce – the rule that evidence gathe-
red under letters rogatory or an EIO 
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may be used only for the purpose 
for which it was provided. Just as 
ne bis in idem prohibits prosecu-
tion for the same facts after final 
judgment, specialty prohibits the 
use of evidence for purposes extra-
neous to the original request. The 
Criminal Chamber of the Court of 
Cassation, in its Ruling of 21 May 
2025 (n° 25-81.595) confirmed 
the parallel: violating the special-
ty conditions of a letter rogatory 
– using documents for an offence 
other than that for which they were 
granted – constitutes a public or-
der nullity (nullité d’ordre public), 
touching the sovereignty of the re-
quested State and raisable by any 
person without proof of personal 
grievance.36 That classification as a 
public order nullity – touching Sta-
te sovereignty and raisable without 
proof of personal grievance – pla-
ces specialty in the same procedu-
ral category as ne bis in idem, in the 
sense that both operate as absolute 
bars whose violation cannot be cu-
red by acquiescence. The analogy 
is procedural rather than doctrinal: 
specialty and ne bis in idem remain 
distinct guarantees, the former go-
verning the use of evidence obtai-
ned during cooperation, the latter 
the initiation of prosecution after 
final judgment, but their shared 
classification as public-order pro-
tections confirms that the investi-
gative and post-judgment phases 

36	 K. Mehtiyeva, Chronique (2026): Cass. 
crim., 21 mai 2025, n° 25-81.595: vio-
lation of specialty conditions of a com-
mission rogatoire internationale – using 
documents for an offence other than 
that for which they were granted – con-
stitutes a nullité d’ordre public, touch-
ing the sovereignty of the requested 
State, and raisable by any person with-
out proof of personal grievance

are governed by analogous princi-
ples of institutional loyalty and in-
dividual protection.

64.	 The EIO Directive supplies the next 
analytical building block by defi-
ning the perimeter of the investi-
gative phase. The CJEU held “in-
vestigative measure” to be an auto-
nomous concept of EU law: a hea-
ring whose purpose is to allow an 
accused to make observations on 
an indictment does not constitute 
an investigative measure, whereas 
a hearing aimed at collecting evi-
dence does. The distinction mat-
ters for ne bis in idem in two res-
pects. First, it determines which 
evidence-gathering acts fall under 
the EIO’s purpose-limitation fra-
mework and which remain gover-
ned by classic mutual legal assis-
tance. Second, it fixes the scope of 
the fundamental-rights guarantees 
– including the right not to be tried 
twice – that the EIO framework im-
ports through its reference to Arti-
cle 6 TEU and the Charter.37

65.	 French case law has meanwhile 
been working out the sovereign-
ty limits of cross-border evidence 
capture, with direct implications 
for the integrity of any proceedings 
in which ne bis in idem might la-
ter be raised. In Court of Cassation 
(Criminal Chamber), 17 June 2025 
(n° 24-87.110), a keylogger data cap-
ture was challenged because the 
suspect’s phone was temporarily lo-
cated abroad; the Criminal Cham-
ber held that a device installed in 
France which operated without the 
technical assistance of the foreign 
State did not violate that State’s so-
vereignty, invoking the statutory 

37	 CJUE, 9 January 2025, C-583/23. 
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definition of a “technical device de-
signed, without the consent of the 
person concerned, to access, in any 
location, computer data and to re-
cord, store and transmit it” (CCP, 
Article 706-102-1) and the Court 
of Justice’s formulation in C-670/22 
(30 April 2024, §114) assimilating 
the infiltration of terminal devices 
to an interception of telecommu-
nications. In Court of Cassation 
(Criminal Chamber), 18 Novem-
ber 2025 (n° 25-83.069), a vehicle-
bugging device installed in France 
continued operating as the vehi-
cle crossed Belgium, Luxembourg 
and the Netherlands; the Court es-
tablished a two-rule framework: 
mere transit of data through a fo-
reign operator’s network does not 
violate that State’s sovereignty, but 
where a geolocation or bugging de-
vice operates actively on foreign te-
rritory, authorisation from the fore-
ign State is required, and its absen-
ce gives rise to a nullité d’ordre pu-
blic raisable without proof of per-
sonal grievance, “une telle nullité 
ayant un caractère d’ordre public 
et touchant à la bonne administra-
tion de la justice.” 

66.	 The EPPO adds a distinctive insti-
tutional layer and, with it, a fresh 
set of ne bis in idem concerns. Des-
cribed as “single and indivisible” in 
law, the EPPO operates through 24 
national delegations applying di-
vergent national procedural laws. 
In CJEU Grand Chamber, 21 Decem-
ber 2023, C-281/22, the Court dis-
tinguished the adoption phase of an 
investigative measure (governed by 
the law of the handling delegated 
prosecutor) from its execution pha-
se (governed by the law of the assis-
ting delegated prosecutor), holding 
that the executing judge may review 

only the formal legality of execu-
tion, not the justification or adop-
tion decision. In Court of Cassation 
(Criminal Chamber), 24 September 
2025 (n° 24-82.624), the first French 
decision applying the execution of 
a seizure pursuant to an EPPO de-
legation, confirmed that mutual 
recognition justifies an absence of 
formalism – a saisie may be autho-
rised “par tout moyen” (CCP, Arti-
cle 706-154), a solution the Court 
transposed to intra-European mu-
tual-assistance acts more broadly. 
The CJEU Grand Chamber then 
added a fundamental constraint of 
procedural equivalence: where na-
tional law provides a direct remedy 
against an analogous act in a purely 
internal procedure, it must offer the 
same remedy against a comparable 
act of the European delegated pro-
secutor, so that the EPPO may not 
place persons in a less favourable 
position than those subject to com-
parable national procedures. This 
equivalence principle bears directly 
on ne bis in idem: it prevents the 
EPPO from operating as a jurisdic-
tion-shopping device that erodes 
the finality protections of national 
proceedings, and ensures that the 
fundamental-rights guarantees of 
national criminal procedure – in-
cluding Article 50 of the Charter 
– are not diminished through the 
EPPO’s multinational procedural 
patchwork.38

67.	 A final decision marks the outer 
limit of cross-border judicial ac-
tion. In Court of Cassation (Crimi-
nal Chamber), 30 April 2025 (n° 
24-84.382), the Court held that a 
French investigating judge trans-
ported abroad may conduct only 

38	  ECJ, 8 April 2025, C-292/23.
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auditions: even if an audition may 
encompass certain forms of ques-
tioning, Article 93-1 of the CCP ex-
pressly excludes the initial appea-
rance examination (interrogatoi-
re de première comparution) fo-
llowed by a formal charging order 
– a rights-creating act enabling ap-
pearance before a criminal court – 
regardless of the requested State’s 
non-objection. The restriction ca-
rries an implicit ne bis in idem di-
mension: the mise en examen is the 
formal act activating the suspect’s 
procedural rights, and performing 
it abroad without the safeguards of 
French courts would risk corrup-
ting the integrity of any subsequent 
French proceedings in which the 
principle might be raised.

IV. Towards a Coherent 
Architecture

68.	 The foregoing analysis of five dis-
tinct regimes has established both 
a common doctrinal vocabulary 
– the certainty threshold, the fac-
tual idem, the finality requirement 
– and the divergences in personal 
scope, institutional character, and 
enforcement force that separate 
those regimes from one another. 
This Part draws those convergen-
ces and divergences together into 
a unified analytical framework; it 
identifies the variables that recur 
across all five regimes (Section A), 
isolates the certainty threshold as 
the doctrinal pivot that holds them 
together (Section B), and maps the 
three structural gaps that any co-
herent architecture of the princi-
ple would need to close (Section 
C), before turning to the pending 
developments most likely to res-
hape the field (Section D).

A. Five regimes, one principle

69.	 The Court of Justice and the Euro-
pean Court of Human Rights have 
shown themselves willing to take 
a progressive stance and to cons-
true a single, truly European ne 
bis in idem rule out of two simi-
lar provisions in two different fra-
meworks. That common trajectory 
does not erase the distinctions tra-
ced throughout this article, which 
can now be stated as five distinct 
regimes operating in parallel. The 
first is the domestic French regime, 
with its territorial-jurisdiction limi-
tation and its 2013 deduction rule 
(Part I.A, Part IV.C). The second is 
the ECHR/Protocol No.  7 regime, 
confined to intra-State situations 
and subject to France’s reservation 
(Part I.A). The third is the Schen-
gen/Charter regime – transnatio-
nal, reaching third-country natio-
nals, and now extending to extra-
dition to third States (Parts I.A and 
II.B). The fourth is the classic coo-
peration-treaty regime, in which 
ne bis in idem typically operates 
only in favour of persons convic-
ted by the requested State’s own 
courts (Parts I.A and II.B). The fifth 
is the Interpol CCF regime, ope-
rating on an administrative com-
pliance standard in which the prin-
ciple functions at most as an “in-
dicium” (Part II.C). The protecti-
ve force of the guarantee, as Part II 
showed, tracks the position of each 
regime on the spectrum from judi-
cial mandatory bar to administra-
tive indicium. What distinguishes 
these five regimes is not only their 
institutional setting but, more pre-
cisely, their relationship to the cer-
tainty threshold developed in Part 
IV.B: only the Schengen/Charter 
and EAW regimes treat a final ju-
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dicial decision rendered in another 
Member State as independently 
sufficient to trigger a mandatory 
bar on prosecution; the classic trea-
ty regime requires the judgment to 
originate from the requested State’s 
own courts; and the CCF regime re-
quires no final judicial decision at 
all, treating any national decision 
as merely one factor in a bundle of 
indicia. That graduated relations-
hip to finality – not merely the ju-
dicial/administrative spectrum – is 
the structural asymmetry that any 
coherent architecture of the prin-
ciple would need to close.

B. The certainty threshold as 
the common variable

70.	 The certainty threshold performs 
two analytically distinct but com-
plementary functions. As a  subs-
tantive requirement, it designates 
the minimum quality of prior de-
cision that can trigger the ne bis in 
idem bar: only a final judicial de-
termination on the merits of crimi-
nal liability satisfies it. As a proce-
dural/evidentiary standard, it de-
termines when an ongoing coope-
ration measure – provisional arrest, 
EAW execution, extradition – must 
be halted: it may proceed until it is 
affirmatively established, through 
a final judicial decision, that the 
bar operates. The two functions are 
two faces of the same threshold: 
the former defines what qualifies, 
the latter governs when authorities 
must stop.

71.	 What allows these five regimes to 
be analysed as one system, rather 
than as five unrelated rules, is the 
“certainty” threshold established 
in C-505/19 and recurring across 
every mechanism in Part II. Provi-
sional arrest (Interpol), EAW execu-

tion and a decision on an extradi-
tion request may each proceed un-
til certainty is established, through 
a final judicial decision, that the 
bar applies. As the Court put it, 
the prohibition operates only whe-
re “it is established, in a final judi-
cial decision that that person has 
already been finally convicted for 
the same acts” (pt 106). The thres-
hold is demanding – it requires an 
established and final judicial deci-
sion, not merely a plausible claim 
– but it is absolute once met: whe-
re a definitive judgment in another 
Member State exists and is esta-
blished, refusing to give it effect 
“would undermine the very foun-
dations of the area of freedom, se-
curity and justice” and the princi-
ples of mutual trust and mutual re-
cognition. The certainty threshold 
is, in short, the doctrinal pivot of 
the entire field: it is the single test 
that determines, across otherwise 
heterogeneous mechanisms, when 
the principle ceases to be a con-
tingent possibility and becomes a 
binding bar. The following matrix 
shows how the certainty threshold 
operates within each of the five re-
gimes, specifying for each the nor-
mative source, the authority that 
decides, the type of prior decision 
required, the level of finality de-
manded, whether the effect is man-
datory or discretionary, and the re-
medy available. 

C. The open gaps

72.	 Against these unifying variables 
stand three gaps that any coherent 
architecture would have to close – 
the first of which has two distinct 
facets.

73.	 Universal in scope – applying 
whether or not the foreign State is 
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a Schengen party, a Council of Eu-
rope member or wholly external – 
the rule is best understood as an 
application of the proportionality 
of penalties guaranteed by Article 
8 of the Declaration of 1789, from 
which the Conseil constitutionnel 
has derived the principle that pe-
nalties suffered for a single act may 
not exceed the highest legal maxi-
mum. 

74.	 Within the same first gap, a further 
lacuna, which the Court of Cassa-
tion has not yet resolved, is this : 
where a foreign sentence is in the 
course of being served at the time 
of the French prosecution – rather 
than completed – the French defen-
dant should, in principle, be immu-
ne from prosecution, on the ground 
that simultaneously subjecting a 
person to foreign enforcement and 
domestic prosecution neutralises 
the foreign res judicata in its most 
essential dimension. Whether that 
immunity extends to suspended 
sentences, conditional release or 
probationary periods under fore-
ign law remains an open question, 
since those are not states of exe-
cution in the classic sense but nor 
are they states of prescription. The 
gap is significant in practice: a de-
fendant mid-way through serving 
a US sentence when French proce-
edings are initiated falls into a nor-
mative void between the comple-
tion-of-service condition of Article 
692 CCP and the ongoing-enforce-
ment formula of Article 54 CISA. 
Legislative or judicial clarification 
of this intermediate zone would do 
much to close the domestic/foreign 
sentence gap identified above.

75.	 The second is the treaty gap ex-
posed by HF. Bilateral extradition 
treaties whose ne bis in idem clau-

ses are confined to judgments of 
the requested State’s own courts 
are incompatible with the EU gua-
rantee as extended to third-Sta-
te extradition in C-435/22. As Part 
II.B explained, Article 351(2) TFEU 
obliges Member States to eliminate 
such incompatibilities by all appro-
priate means, and Article 17(2) of 
the EU-US Agreement supplies an 
operational vehicle for doing so – 
but only as a safety valve. A rene-
gotiated EU–US Extradition Agree-
ment incorporating a transnational 
ne bis in idem clause extending to 
convictions in any Member State 
would eliminate the incompatibi-
lity at source.

76.	 The third is the DPA/CJIP gap. The 
question identified by Vervaele – 
whether procedural agreements 
such as plea bargaining or immu-
nity deals fall within the scope of 
the principle – remains fully open. 
Gözütok resolved it for out-of-court 
disposals in which conditions of a 
penal nature are fulfilled without 
court approval; but DPAs and CJIPs, 
whose content is more complex 
and whose admission of guilt is ty-
pically absent or merely implicit, 
occupy a normatively ambiguous 
position, and the Court of Cassa-
tion has refused to weigh French 
prosecutorial discretion against a 
prior foreign plea agreement (Part 
II.D). Legislative clarification at EU 
level of the conditions under which 
out-of-court corporate disposals ge-
nerate cross-border ne bis in idem 
protection would materially advan-
ce the coherence of the system.

D. Recent and pending 
developments

77.	 Two 2025 decisions of the Court 
of Justice indicate the directions 
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in which these gaps may be ad-
dressed. Swiftair (3 April 2025, 
C-701/23) extends the Court’s 
analysis of the personal scope of 
Article 54 CISA in the corporate 
context, confirming that legal per-
sons such as Lafarge SA fall outside 
its protection – a holding with di-
rect consequences for the corpora-
te defendants in the Lafarge proce-
edings. MQIG (11 September 2025, 
C-802/23; D. 2025.2049) addresses 
the scope of Article 50 of the Char-
ter in cross-border settings where 
administrative and criminal sanc-
tions combine – terrain directly 
connected to the unresolved Arti-
cle 50 and French fiscal sanctions 
questions left open by the 2019 Cri-
minal Chamber of the Court of Cas-
sation decisions (Part I.A). The par-
ties in those 2019 decisions did not 
raise Article 50; after Swiftair and 
MQIG, that omission may become 
a live strategic choice in French li-
tigation. 

Conclusion

78.	 In the European Union, the tra-
ditional ne bis in idem principle 
has developed from a domestic le-
gal rule into a transnational hu-
man right. The process began with 
Schengen integration and deepe-
ned within the common area of 
freedom, security and justice; clas-
sic inter-State cooperation has been 
progressively replaced by enhan-
ced judicial cooperation directly 
between the actors of the crimi-
nal justice systems. The corollary, 
as Vervaele argues, is that Member 
States must be prepared to leave 
behind their classic, outdated con-
ceptions of sovereignty and accept 
a vision of shared sovereignty in 

the common judicial area, of which 
transnational human rights form a 
substantial part. 

79.	 At the level of French private in-
ternational law theory, the entire 
trajectory described in this article 
can be restated in a single doctri-
nal frame. Ne bis in idem is, at its 
core, a form of negative authority 
of res judicata of a foreign crimi-
nal decision – the decision’s capa-
city to operate as a procedural bar 
against a second prosecution for 
the same facts. Its raison d’être is 
humanitarian as much as juridi-
cal:  considerations of humanity 
forbid subjecting a person twice to 
the exercise of the ius puniendi for 
the same conduct. The challenge 
of the contemporary system is that 
this negative authority is recogni-
sed only conditionally and varia-
bly: fully in the Schengen/Charter 
framework, partially under French 
common law (subject to the territo-
rial exclusion and the finality con-
ditions set out in Part I), minima-
lly at the level of the Interpol CCF, 
and scarcely at all for contractuali-
sed disposals. The work of the next 
decade is to narrow the gap bet-
ween the humanitarian aspiration 
and its legal operationalisation – a 
task that is, as the analysis of the 
five regimes demonstrates, as much 
political as doctrinal

80.	 Yet the same scholar who formula-
ted this vision of progressive cons-
titutionalisation also identified 
its limit: the Union legislator has 
found it “enormously difficult to 
give shape and substance to trans-
national legal principles and this is 
also true in the case of the ne bis in 
idem principle. It is the ECJ which, 
through interpretation of the prin-
ciples of the Community legal or-
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der, has to define the legal princi-
ples and determine their scope and 
application.” The trajectory of the 
case law bears this out. From the 
Court of Cassation’s 2013 deduc-
tion rule, through the nine 2019 de-
cisions on fiscal/penal parallelism, 
the 2021 Interpol Red Notice judg-
ment (C-505/19), the 2022 HF deci-
sion (C-435/22 PPU), and the 2025 
rulings in Swiftair and MQIG, the 
principle has undergone a sustai-
ned judicial constitutionalisation 
across every channel of cross-bor-
der cooperation. The 2024 Trans-
fer of Proceedings Regulation adds 
a preventive dimension; the Lafar-
ge proceedings add a corporate and 
atrocity-crime dimension; and the 
EPPO decisions add an investigati-
ve-phase dimension. Together they 
confirm Vervaele’s conclusion that 
“mutual recognition of each other’s 
judicial decisions … requires com-
mon and equivalent protection of 
human rights in the area of Free-
dom, Security and Justice. Com-
mon standards of the Rule of Law, 
at least in line with the minimum 
standards developed by the ECtHR, 
are the minimum minimorum for 
mutual trust between States and 
for mutual trust between the citi-
zens of the EU.” 

81.	 The challenge that remains is the-
refore institutional rather than 
doctrinal. The convergence on a 
factual idem, the shared certainty 
threshold and the outward exten-
sion of the guarantee through HF 
have given the principle a recog-
nisable common core; what they 
have not yet produced is a unified 
framework capable of holding the 
five regimes together and of clo-
sing the gaps – domestic/foreign 
deduction, treaty incompatibili-

ty and contractual disposal – that 
this article has identified. New de-
velopments are very likely to cast 
doubt on the consolidated reading 
of the principle as codified in na-
tional legal orders. Managing that 
doubt –– through treaty renegotia-
tion, legislative consolidation and 
judicial harmonisation – is the de-
fining task for the European area 
of freedom, security and justice in 
the decade ahead.


